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QUESTIONS PRESENTED 


1. Did the repealing provisions of Section 8(a) of the 
franchise act extinguish any and all liability for the gross 
receipts taxes claimed herein where the tax was repealed 
and stricken as of a date after the date the return was filed 
but prior to the date when payment of the tax would have 
been due, and where Congress indicated it intended to 
relieve petitioner and Capital Transit of the obligation to 
pay the tax claimed herein? 


2. Apart from the repeal, was there any liability ‘‘in 
existence’? on August 15, 1956, on the part of Capital Tran- 
sit for the gross receipts taxes claimed herein for the fiscal 
years ending June 30, 1957, and June 30, 1958, where Con- 
gress confiscated Capital Transit’s franchise as of midnight, 
August 14, 1956% 








ii 
INDEX AND POINTS 


_ QUESTIONS PRESENTED 
OPINION BELOW — 
_ JURISDICTIONAL STATEMENT 
_ STATEMENT OF CASE___ 
STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
Fe FET a i 
PoINt I—The repealing provisions of Section 8(a) 


of the Act of July 24, 1956, extinguished any and 
all liability for the taxes claimed herein —....-_-»_ 
Repeal Extinguished Tax Liability 
Tax Liability Not “Saved” by 1 U. S. C. §109____ 
Repeal of Tax Not Merely an Exemption on Future 
Operation ee 
Specific Intent of Congress 
Summary —__ 


PorntT II—Apart from the effect of the repealing 
statute, petitioner was not liable for the taxes herein 
by reason of its assumption of the liabilities of Cap- 
ital Transit Company, because Capital Transit was 
not liable therefor on August 15, 1956 


“Prospective” Nature of Street Railway Enabling 
Acts, 1862-1902 sc 

“Prospective” Administrative Interpretation and 
Application of Tax 


“Prospective” Nature of Section 6 of Act of July 
1, 1902 


“Prospective” Nature Unchanged by Act of July 
24, 1956 — 


Columbia National Bank Case Not Applicable____ 
Summary 

_ CONCLUSION 

_ APPENDIX—STATUTES INVOLVED 
Franchise Act of Petitioner 
Gross Receipts Tax Statutes (1902-1954) 
Predecessor Enabling Acts (1862-1902) 


Aah RN HE EH 





iii 


TABLE OF AUTHORITIES 


CASES 
PAGE 
American Security & Trust Company V. District of 
Columbia, 29 App. D. C. 265 (1907) — 5, 6, 9, 10, 11, 12, 
13, 14, 17, 18, 25, 26 
Attorney General v. Massachusetts Pipe Line Gas Com- 
pany, 179 Mass. 15, 60 N. E. 389 (1901) —__-____- 32 


Bassett v. Merchants Trust Co., 115 Conn. 364, 161 Atl. 
785 (1932) alates 


Columbia National Bank of Washington v. District of 
Columbia, 89 U. S. App. D. C. 224, 195 F. 2d 942 
(1951) Biss 2529 SO, OL 


District of Columbia v. Glass, 27 App. D. C. 576 (1906) 
5, 6, 9, 10, 11, 12, 13, 14, 17 


Gordon Vv. Appeal Tax Court, 44 U.S. 133 (1845) 17 


Greenfield Savings Bank v. Commonwealth, 211 Mass. 
207, 97 N. E. 927 (1912) ———______-__ 


Inre Commercial Safe Deposit Company of Buffalo, 148 
Misc. 527, 266 N. Y. Supp. 626 (1933) _-________ 


Potomac Electric Power Co. v. Hazen, et al., 67 App. 
D. C. 161, 90 F. 2d 406, cert. denied 302 U. S. 692 
(1937) —__$_$__———————— 

Potomac Electric Power Co. v. Rudolph, et al., 58 App. 
D. C. 261, 29 F. 2d 634 (1928), cert. denied 278 U.S. 
656 (1929) Mit 


Robinson V. Fidelity Trust Company, 140 Me. 302, 37 
A. 2d 273 (1944) pices 


Security Savings & Com. Bank v. District of Columbia, 
51 App. D. C. 316, 279 Fed. 185 (1922) 


ee cate Savings Bank, 71 Vt. 234, 44 Atl. 349 


Union Trust Company V. District of Columbia, 29 App. 
D. C. 270 (1907) 


STATUTES 


Act of May 17, 1862, 12 Stat. 388__________ 

Act of July 1, 1864, 13 Stat. 326_-__ 

Act of July 13, 1868, 15 Stat. 35_____ eat 

Act of February 25, 1871, c. 71, §4, 16 Stat. 432, Rev. 
Stat. §13 (predecessor of 1 U. S. C. §109) ______ 

Act of February 18, 1875, 18 Stat. 328 

Act of June 19, 1888, 25 Stat. 190 








iv 


Act of June 23, 1888, 25 Stat. 199 
Act of August 1, 1888, 25 Stat. 353 
Act of August 22, 1888, 25 Stat. 446__ 
Act of September 26, 1888, 25 Stat. 492 
Act of October 18, 1888, 25 Stat. 560 
| Act of October 1, 1890, c. 1246, 26 Stat. 625. 
_ Act of February 28, 1891, 26 Stat. 789 
Act of July 5, 1892, 27 Stat. 66 
Act of July 29, 1892, 27 Stat. 326 
_ Act of August 1, 1892, 27 Stat. 341 
Act of August 23, 1894, 28 Stat. 494 
Act of March 2, 1895, 28 Stat. 717_.-_SE_E 
_ Act of March 2, 1895, 28 Stat. 721. ==—ESEEee 
. Act of June 8, 1896, 29 Stat. 264 
. Act of June 27, 1898, 30 Stat. 490. 
Act of July 1, 1902, c. 1852, §6, par. 5, 32 Stat. 619, 
as amended, D. C. Code §47-1701 (1951 ed., Supp. 
IV) - 4,8, 9, 10, 19, 21, 28, 25, 28, 29 
§7, 32 Stat. 622, as amended, D. C. Code, Sec. 
47-2331 (b) (1951 edition, Supp. IT) __$___ 28 
| Act of April 28, 1904, c. 1815, §2, 338 Stat. 564. 9, 10, 27 
Act of July 3, 1926, c. 759, §5, 44 Stat. 833, D. C. Code 
_ §47-1209 (1951 ed., Supp. TV)_--_SESETE SS 9 
Act of July 26, 1939, c. 367, Title IV, §2, 53 Stat. 1107_8, 14, 19 
Act of July 80, 1947, c. 388, §1, 61 Stat. 633, 1 U. S. C. 
co ED 
Act of July 10, 1952, c. 649, §8(b), 66 Stat. 544, D. C. 
Code §47-2404 (1951 ed., Supp. VI)__EEEE 
§4, 66 Stat. 546, D. C. Code §47-2418 (1951 ed., 
Bo SUT ee a 
_ Act of May 18, 1954, c. 218, Title XIV, §1401, 68 Stat. 
i se ae ES Dane a s 
| Act of August 14, 1955, c. 879, 69 Stat. 724__..__ 2, 31, 32 
| Act of July 24, 1956, c. 669, 70 Stat. 598___..___—« 2, 4, 7, 12 


CONGRESSIONAL DEBATES AND REPORTS 


_ Congressional Record, Daily Edition, July 19, 1956, 
Re Ta NS a a cn i tl 
H. Conf. Rep. No. 2751, 84th Cong., 2d Sess. (1956) ___ 
| H. Rep. 1358, 88d Cong., 2d Sess. (1954)___ SEE 28 
S. Rep. No. 1879, 52d Cong., 2d Sess. (1893) 21, 22, 27 
| §. Rep. 1185, 88d Cong., 2d Sess. (1954) 8 


MISCELLANEOUS 


NSE CLSS:, Tacationiglie see 32 
| Records and Briefs, Court of Appeals, D. C., vol. 144, 
INOcne Eee 12 
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For rae Distaicr or CotumsBma CIRCUIT 
No. 14,637 


D. C. Transtr System, Ixc., 
Petitioner, 
against 


District or CoLUMBIA, 
Respondent 


ON PETITION FOR BEVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COUET 


BRIEF FOR PETITIONER 


OPINION BELOW 


The opinion of the District of Columbia Tax Court 
appears at pages 130 to 200 of the Joint Appendix (herein- 
after ‘‘J.A.’’). 


JURISDICTIONAL STATEMENT 


This is a petition for review of a decision of the District 
of Columbia Tax Court, rendered June 16, 1958, affirming 
the denial by the Finance Officer of the District of Columbia 
of petitioner’s claims for refund of gross receipts taxes and 
penalties thereon, in the total amount of $527,303.63, for 
the fiscal years ended June 30, 1957, and June 30, 1958 
(J. A. 203). 

The jurisdiction of the District of Columbia Tax Court 
was founded upon the Act of July 10, 1952, ¢. 649, §4, 66 
Stat. 546, D. C. Code, §47-2413 (1951 ed., Supp. V). 








2 


The jurisdiction of this Court is founded upon the Act 
of July 10, 1952, c. 649, §3(b), 66 Stat. 544, D. C. Code, 
§47-2404 (1951 ed., Supp. VI). 


STATEMENT OF CASE 


By the Act of August 14, 1955, c. 879, 69 Stat. 724, Con- 
gress revoked the franchise of Capital Transit Company 
(hereinafter ‘‘Capital Transit’’) to operate the transit sys- 
tem of the District of Columbia. The revocation was made to 
take effect one year later, #.e., midnight of August 14, 1956. 
In the course of that year, officials of the District carried 
on extensive efforts to arrange for a new operator of the 
system. Among those with whom negotiations were con- 
ducted was O. Roy Chalk, president of petitioner. They 
conferred with him at length to work out an agreement con- 
cerning the terms of a new franchise which they would be 
willing to recommend to Congress (J. A. 16-17). 
As a result of these conferences and negotiations, an 
agreement was executed on July 7, 1956, between Capital 
Transit and T.C.A. Investing Corporation, of which Mr. 
Chalk was president, whereby T.C.A. would organize a new 
company to take over Capital Transit’s assets and liabili- 
ties (J. A. 42-77). Pursuant to this agreement, petitioner 
was incorporated on July 9, 1956, under the laws of the 
District of Columbia (J. A. 17). On or about July 9, 1956, 
the Board of Commissioners of the District of Columbia 
recommended to the Conference Committee of the House 
and Senate! that Congress grant petitioner a franchise and 
on July 17, 1956, the Conference Committee reported favor- 
ably on the recommendation. H. Conf. Rep. No. 2751, 84th 
Cong., 2d Session. The franchise recommended by the 
Conference Committee was enacted into law by Congress by 
the Act of July 24, 1956, c. 669, 70 Stat. 598. 


1 The Senate had passed a bill, S. 3073, providing for operation 
of the system by an ‘‘interim’’ public authority. The House had 
amended the Senate bill by striking out all but the enacting clause 
and substituting a new franchise for Capital Transit. See the 
Conference Committee Report, H. Conf. Rep. No. 2751, 84th Cong., 
2d Sess., pp. 10-11 (1956). 
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Meanwhile, on July 11, 1956, Capital Transit had filed 
with the office of the Assessor of the District of Columbia 
a report based on its gross receipts in the period from July 
1, 1955, to June 30, 1956, showing receipts of $21,128,108.13 
(J. A. 109-111, 132). 

On August 31, 1956, the Assessor sent Capital Transit 
a gross receipts tax bill ‘‘For Fiscal Year 1957’? in the 
amount of $422,562.16, one half payable in September 1956, 
and the balance in March 1957 (J. A. 132-134). The minutes 
of a meeting of the Board of Tax Appraisers on September 
4, 1956, show that this tax of $422,562.16 was included by 
them among “assessments of gross earnings and gross 
receipts for the fiscal year 1957”’ (J. A. 184-135). Capital 
Transit did not pay any part of this tax assessment (J. A. 
137). 

On December 6, 1956, the Collector of Taxes sent peti- 
tioner a delinquency notice demanding payment of the first 
half of the $422,562.16 assessment, together with accrued 
interest (J. A. 142-143). 

On August 1, 1957, Universal Marion Corporation 
(Capital Transit’s new name) filed with the Assessor a 
report of gross receipts in the period from July 1, 1956, to 
August 14, 1956, showing receipts of $2,884,140.32 (J. A. 
127-129, 132). On August 31, 1957, the Assessor sent 
Universal Marion a gross receipts tax bill ‘‘For Fiscal 
Year 1958’? in the amount of $57,682.80, one half payable 
in September 1957, the balance in March 1958 (J. A. 136- 
137). Universal Marion did not pay any part of this assess- 
ment (J. A. 137). 

On November 29, 1957, petitioner paid in full both 
assessments, together with accrued interest, as follows 
(J. A. 143-144) : 

Tax Interest Total 
For fiscal year 1957....$422,562.16 $46,481.84 $469,044.00 
For fiscal year 1958... 57,682.80 576.83 58,259.63 


$527,303.63 


Thereafter, on December 13, 1957, petitioner duly filed 
a claim for refund of the full amount thus paid and, on 
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December 16, 1957, this claim was disallowed (J. A. 10-15, 
143-144). From that disallowance, an appeal was taken 
‘to the Tax Court of the District of Columbia (J. A. 1-9), 
‘which, on June 16, 1958, entered its decision of affirmance 
(J. A. 180), the subject of this petition for review. 

The Act of July 24, 1956, supra (hereinafter sometimes 
‘the ‘‘franchise act’’), by Section 8(a), repealed the gross 
receipts tax on street railroad companies by striking out 
certain language of the Act of July 1, 1902, ¢. 1352, §6, par. 
5, 32 Stat. 619, as amended, D. C. Code, §47-1701 (1951 ed., 
‘Supp. IV). By Section 14, the franchise act provided that 

petitioner, ‘‘at the time it acquires the assets of Capital 
‘Transit Company, shall become subject to and responsible 
for, all liabilities of Capital Transit Company of whatever 
kind or nature, known or unknown, in existence at the time 
of such acquisition. .. .”’ 

The case turns, essentially, upon these two provisions 
_ of the franchise act. Respondent claims and the court below 
'eoneluded that Capital Transit was liable for both tax 
‘assessments at the time petitioner acquired its assets 
(August 15, 1956), so that, by virtue of Section 14 of the 
' franchise act, petitioner became liable for those taxes. 
Petitioner denies that Capital Transit was liable for the 
taxes on August 15, 1956. Moreover, petitioner asserts that 
| even if there might otherwise have been liability for those 
taxes, the intent and effect of Section 8(a) of the franchise 
act was to extinguish any and all such liability. 


STATUTES INVOLVED 


The statutes involved are printed in the Appendix to 
this brief, infra. 


STATEMENT OF POINTS 


1. Section 8(a) of the Act of July 24, 1956, c. 669, 70 
Stat. 598, extinguished any and all liability for the gross 
- receipts taxes here involved which, but for said section and 
bat for point 2 below, petitioner might have assumed. The 
- failure of the court below so to hold was error. 
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2. The court below erroneously held that on August 
15, 1956, there was an existing liability for the gross 
receipts taxes for the fiscal years ending June 30, 1957, and 
June 30, 1958, despite the fact that Capital Transit Com- 
pany, its franchise having been confiscated as of midnight, 
August 14, 1956, terminated its operations at that time and 
conducted no business thereafter. 


3. The court below was in error in excluding from evi- 
dence the affidavit of O. Roy Chalk attested February 20, 
1957, together with the exhibits attached thereto, which 
affidavit related to the agreement between the Congress and 
the recipient of the franchise herein, i.¢., petitioner. 


SUMMARY OF ARGUMENT 


The District of Columbia Tax Court held (1) that 
Capital Transit went to its demise at midnight of August 
14, 1956, with outstanding liabilities to the District of 
Columbia for the gross receipts taxes here involved; (2) 
that petitioner became liable for those taxes at 12:01 a. m. 
of August 15, 1956, when it received its franchise and 
acquired Capital Transit’s assets, by virtue of both the 
assumption of liability clause contained in the contract 
with Capital Transit and the provisions of Section 14 of 
the franchise act; and (3) that Section 8(a) of the fran- 
chise act did not extinguish any such liability. 

Turning first to the latter part of the Tax Court’s 
holding, it is petitioner’s position that Section 8(a), which 
repealed the taxing statute as of August 15, 1956, had the 
effect of extinguishing any and all liability for the gross 
receipts taxes here involved, for which, but for said repeal- 
ing section, Capital Transit and petitioner might have been 
liable. Petitioner’s position is based upon the principles 
of statutory construction of the gross receipts tax estab- 
lished by this court in District of Columbia v. Glass, 27 
App. D. C. 576 (1906), and American Security & Trust 
Company v. District of Columbia, 29 App. D. C. 265 (1907). 
In those cases, it was held that when, between the date of 
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the filing of a gross receipts tax return and the date when 
payment of the tax would be due, Congress repeals the 
_ statute under which the return was filed and substitutes for 
| it a new statute providing a new tax rate, either higher or 
lower, whatever tax liability the old statute might have 
_ imposed in connection with the pending return is extin- 
' guished and there arises only such liability as the new 
| statute imposes. Since Section 8(a) repealed the existing 
gross receipts tax provision and substituted no new one, 
| the liability for the taxes here involved was extinguished 
and no new liability was imposed. 

| The repeal of the tax by subsection (a) of Section 8 
was intended to relieve both petitioner and Capital Transit 
| of the obligation to pay the tax claimed herein and was not 
intended merely as an ‘‘exemption’’ on the future opera- 
| tions of petitioner, as contended by respondent and the 
Tax Court. If the repeal had been intended merely as an 
- “exemption,”’ it would have been included in the list of 
exemptions for petitioner’s future operations in subsection 
(b) of Section 8. 

The extinguishment of the existing tax liability by 
_ Section 8(a) was not prevented by the ‘‘saving’’ provision 
- of 1 U.S. C. §109, as contended by respondent and the Tax 
' Court, for this case is, in that respect, not distinguishable 
_ from the Glass and American Security cases, supra, in both 
' of which the identical ‘‘saving’’ provision was found not 
to bar extinguishment. Indeed, Section 8(a) of the fran- 
chise act, far more clearly even than the repealing acts in 
_ Glass and American Security, expresses the intent of Con- 

gress that any existing tax liabilities be extinguished. More- 
over, if Congress intended to preserve or save the tax 
liability herein, it would have followed the statutory tech- 
nique used in preserving such a liability in Section 2(b) 
of the 1939 amendment to the gross receipts tax. Act of 
July 26, 1939, infra. 

Only if this Court should reject petitioner’s contention 
and hold that Section 8(a) of the franchise act did not 
extinguish any and all tax liability which petitioner might 
otherwise have assumed, would there by any need to con- 
sider petitioner’s Point I, i. e., whether there was on 
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August 15, 1956, any liability in existence for petitioner to 
assume. As to the latter question, petitioner’s position is 
(1) that the gross receipts tax is a franchise tax prospective 
in nature, imposed on the privilege of doing business in 
the year in which paid, measured by the taxpayer’s gross 
receipts of the preceding year; (2) that the taxpayer is not 
liable for a tax in a given year, if it has not conducted busi- 
ness in that year, despite the fact that it had gross receipts 
in the preceding year, so that Capital Transit never became 
liable for the gross receipts tax for the fiscal year 1958; and 
(3) that, when the Government, which both grants the fran- 
chise and imposes the tax, unilaterally confiscates from the 
taxpayer in a given year the franchise upon which the tax 
is imposed, the taxpayer is not liable for the tax for that 
year, or, at most, is liable only for a fraction of the tax 
proportionate to the fraction of the period of its franchise 
it was permitted to enjoy. Accordingly, Capital Transit was 
either not liable at all for the gross receipts tax for the 
fiscal year 1957 or was liable only for approximately one- 
eighth thereof, and Capital Transit was not liable at all for 
any such tax for the fiscal year 1958. 


ARGUMENT 
POINT I 


THE REPEALING PROVISIONS OF SECTION 
8(a) OF THE ACT OF JULY 24, 1956, EXTIN- 
GUISHED ANY AND ALL LIABILITY FOR THE 
TAXES CLAIMED HEREIN?’ 


Petitioner’s franchise was conferred by the Act of 
July 24, 1956, c. 669, 70 Stat. 598, to take effect, as provided 
by Section 201(a) thereof, on August 15, 1956. Section 
8(a) of the statute provides (Appendix, p. A-1, wfra): 


2or the purpose of this point in petitioner’s argument it is 
assumed that, but for the gross receipts tax repeal contained in 
Section 8(a) of the Act of July 24, 1956, petitioner would have 
been liable for the taxes here in question. But see Point II, infra. 
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As of August 15, 1956, paragraph numbered 5 of 
section 6 of the Act, entitled ‘‘An Act making appro- 
priations to provide for the expenses of the Govern- 
ment of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and three, 
and for other purposes,’’ approved July 1, 1902, as 
amended (D. C. Code, §47-1701), is amended by 
striking out the third and fourth sentences and 
inserting in lieu thereof * * * [matter not here per- 
tinent]. (Italics supplied.) 


Prior to being stricken, the ‘‘third sentence’’ had provided: 
(Appendix, p. A-8, infra) 2 
‘‘Bach company operating a street railroad or both 
a street railroad and bus services in the District of 


Columbia shall pay 2 per centum per annum on their 
gross receipts * * *?’ (Italics supplied.) 


| Respondent’s asserted right to retain the taxes and 
penalties here in question is based upon that stricken 
provision. The Tax Court held that liability for the taxes 
had ‘‘accrued’’ against Capital Transit under this pro- 
vision prior to the striking thereof and that Capital Tran- 
sit’s liability was assumed by and passed to petitioner. 
The Tax Court further held that the ‘“‘striking’’ of the 
gross receipts tax constituted an ‘Sexemption’’ accorded 
petitioner on its future operations on and after August 15, 
1956, but that the “‘striking’’ did not and was not intended 
to “‘relieve”’ petitioner or Capital Transit of the obligation 
to pay any tax which might be due and payable by Capital 
Transit even after August 15, 1956. 

| We think the very words of the franchise act, the 
background from which it emerged and its legislative his- 
tory demonstrate that the ‘‘striking’’ of the tax provision 
in the statute constituted not merely an ‘‘exemption’’ as to 
future operations, but rather a ‘‘repeal’”’ of the tax itself, 


| 8D. GC. Code, §47-1701 (1951 edition, Supp. IV). The 1902 Act 

had provided for a 4% rate (Appendix, p. A-0, infra). This was 
changed to 3% by the Act of July 26, 1939 (Appendix, p. A-6, 
infra) ; and to 2% by the Act of May 18, 1954 (Appendix, p. A-8, 
infra). 
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good as to petitioner, Capital Transit and the whole world. 
Such background and history also demonstrate that the 
‘repeal’? was intended to relieve both petitioner and 
Capital Transit of the obligation to pay the tax herein and 
that respondent and the Tax Court were in error. 


Repeal Extinguished Tax Liability 


On July 11, 1956, Capital Transit filed its report of gross 
receipts received during the fiscal year ended June 30, 1956. 
Based on this report, the Collector, on August 31, 1956, 
sent Capital Transit a bill for one-half of the tax ‘¢for 
the fiscal year ending June 30, 1957.’’ As the bill stated 
and as provided by law, D. C. Code, §47-1209 (1951 ed., 
Supp. IV), payment of the first half of the tax was not 
due until September 1956, and the balance not until March 
1957. 

Assuming, as respondent contends, that the liability for 
the tax was in existence on the day the return was filed 
(July 11, 1956), we have a situation where the taxing 
statute was changed between the date the liability arose and 
the date payment was due. That very situation was pre- 
sented in three cases directly in point and decided by this 
court: District of Columbia v. Glass, 27 App. D. C. 576 
(1906); American Security & Trust Company v. District 
of Columbia, 29 App. D. CO. 265 (1907); and Union Trust 
Company v. District of Columbia, 29 App. D. C. 270 (1907).4 
The basic taxing statute involved in all three of the cited 
cases was the Act of July 1, 1902, supra, the same statute 
involved here. Those cases differ only in placing in issue 
that part of the gross receipts tax provision which was on 
financial institutions, such as trust companies and building 
associations, as distinguished from transit companies. 

The 1902 Act had imposed upon building associations 
a tax of 4% on their gross earnings ‘‘for the preceding year 
ending June 30th.’? In the Glass case, the taxpayer, on 
August 1, 1903, filed the required return of gross earnings 
of the year ending June 30, 1903, and was required to pay 
4% thereof in May, 1904. By the Act of April 28, 1904, ¢. 


4The Union Trust case, being similar to the American Security 
case in all material respects, will not be separately discussed. 
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1815, §2, 33 Stat. 564, however, Congress repealed the 4% 
taxing provision of the 1902 Act and substituted therefor a 
provision for a 2% tax. The ensuing dispute between the 
taxpayer and the collector as to which rate was applicable to 
the gross earnings reported some nine months before the 
statutory change, was resolved by the court in favor of the 
lower, 7.¢., the new tax rate. The court held that Congress 
‘‘plainly expressed its purpose to relieve’’ the taxpayer 
‘¢from a tax it deemed too onerous”’ and that it did so ‘‘by 
an absolute repeal of the 4 per cent rate before the time that 
rate was payable’? and by the substitution of a lower rate 
(Italics supplied). 27 App. D. C. at 579. 

The American Security case was a variant of the Glass 
case in that the rate was increased rather than decreased, 
but the same rule of applying the new tax rate was followed. 
The taxpayer was a trust company, organized under the 
Act of October 1, 1890, c. 1246, 26 Stat. 625, of which Section 
16 provided that, in January of each year, the company 
should report its gross earnings of the preceding calendar 
year and ‘‘pay to the District of Columbia, in leu of 
personal taxes for each next ensuing year, 114 per centum 
of its gross earnings for the preceding year ...’’ The tax 
was payable one half in May, the other in November. The 
taxpayer made its report of its 1901 earnings and on May 
29, 1902, it paid one-half of the tax payable for the year 
ending December 31, 1902. Then Congress passed the Act 
of July 1, 1902, supra, which repealed the Act of October 1, 
1890, provided for taxation of trust companies on a fiscal 
year basis, and raised the tax rate to 6%. American Secu- 
rity took the position that, with respect to the tax for the 
calendar year 1902, as to which it had already filed its 
earnings report and half of which it had already paid, it was 
entitled to the old 1% per cent rate of the 1890 Act and 
that the new Act should be held to have only prospective 
effect. The court rejected these contentions. It applied the 
doctrine of the Glass case, which it stated as follows: 
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In the action to recover the excess of the old over 
the new rate, it was held that the collector of taxes 
was governed by the law in force at the time the pay- 
ment was due, and not by the former law, under 
which the return of gross earnings had been made 
(Italics supplied). 29 App. D. C. at 269. 


The court further said: 


In that case [Glass] the rate was reduced because 
deemed too great; in this it was increased because 
deemed too small. There is no other substantial dif- 
ference in the two acts, and the repealing clauses are 
identical. There is no saving or explanatory clause 
in either, relating to the former law substituted and 
repealed. Id., at 269-270. 


The rule of the Glass and American Security cases may 
be summarized as follows: When Congress, after the tax- 
payer has filed a return of gross earnings but before the due 
date of the gross receipts tax, repeals the statute under 
which the return was filed and substitutes for it a new statute 
providing a new tax rate, either higher or lower, whatever 
liability for tax may have been imposed by the old law as 
shown on that return is extinguished and there arises only 
such liability as the new law may impose. By this rule, 
petitioner is entitled to a refund of the taxes here involved 
because, under the statute which became applicable before 
the due date of the tax payments, there was mo gross 
receipts tax on street railroad companies. In the instant 
case, whereas the tax rate had been 2% when the 1957 tax 
return was filed on July 11, 1956, the new statute had 
reduced the rate to zero by striking the old statute from 
the books before payment was due. This argument applies 
a fortiori to the tax for the fiscal year ending June 30, 
1958, measured by the gross receipts of the year ending 
June 30, 1957, the report of which was made by Capital 
Transit’s corporate successor (Universal-Marion Corpora- 
tion) on August 1, 1957. As to the 1958 tax, the new statute 
had become operative not only before payment would have 
been due, but also before the 1958 return had been filed. 

If, in the statute conferring the franchise upon peti- 
tioner, Congress had been less bountiful—i.e., if it had 
repealed the 2% tax and substituted for it a 1% tax, 
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instead of abolishing the tax altogether, this case would 
have been the Glass case all over again, and, under the 
Glass case, petitioner would have had to pay only a 1% tax. 
Thus, a change from 2% to 1% in the tax rate would result 
in a reduction in the tax payable herein, but—under the 
theory of respondent and the Tax Court—a change from 
2% to 0% would result in no reduction in the tax payable 
herein. Under the position of respondent and the Tax 
Court, petitioner would be penalized by having to pay more 
when the new tax rate is 0% than when the new tax rate 
is 1%. Such result is not only not supported by the legis- 
lative history of Section 8(a) but it is also patently absurd. 


Tax Liability Not “Saved” by 1 U.S. C. §109 


The Tax Court seeks to explain away this apparent 
absurdity by distinguishing the instant case from Glass 
and American Security in terms of the ‘‘saving”’ provision 
of the Act of July 30, 1947, c. 388, §1, 61 Stat. 633,1 U.S. C. 
§109, which reads: 


The repeal of any statute shall not have the effect 
to release or extinguish any . . . liability incurred 
under such statute, unless the repealing Act shall so 
expressly provide... 


‘The Tax Court maintains that the Act of July 24, 1956, 
which repealed the gross receipts tax on street railroads, 
did not “expressly provide’’ for extinguishment of tax lia- 
pility incurred prior to August 15, 1956. In the American 
‘Security case, as shown by the records of this Court, an 
identical saving statute, the Act of February 25, 1871, ¢. 
‘TL, $4, 16 Stat. 432, Rev. Stat. §13 (the predecessor of 1 
'U. S. GC. $109), was quoted and specifically argued by the 
appellant at pp. 19-20 of its brief. Records and Briefs, 
Court of Appeals, D. C., vol. 144, No. 1688. The Tax Court 
concluded, nevertheless, that this Court ‘‘may have he 
overlooked”? the “‘saving”’ statute point (J. A. 196). To 
presume that this Court overlooked the point is presump- 
_tuous indeed. Moreover, it appears from this Court’s opin- 
Son in the American Security case that it considered the 
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question of saving provisions and concluded that the repeal- 
ing provision, which was similar to the one in the instant 
case, in the absence of a self-contained ‘‘saving or explana- 
tory clause,’’ was sufficiently express to apply to the current 
tax liability. 29 App. D. C. at 270. And the Court pointed 
out that the same was true of the repealing provision in 
the Glass case, decided less than a year before. Ibid. 

Moreover, the repealing provisions of Section 8(a) are 
even more specific in ‘‘striking’’ the old tax than were the 
comparable provisions involved in the Glass and American 
Security cases. The statute in Glass established a new tax 
rate and declared ‘‘that all acts and parts of acts inconsist- 
ent with the provisions of this Act are hereby repealed.’’ 
27 App. D. C. at 578. The American Security statute set up — 
a new tax rate and a new reporting basis and added that/ 
‘¢so much of [the former tax statute] as is inconsistent with 
the provisions of this section, is hereby repealed.’’ 29 App. 
D. C. at 266-67. Section 8(a) of the instant statute provides 
that “As of August 15, 1956, [the general gross receipts 
statute] is amended by striking out the third and fourth 
sentences [those making it applicable to street railroad 
companies].’? (Italics supplied.) Surely, the ‘‘striking 
out?’ provision in the instant statute accomplishes at least 
the same result as the ‘‘repeal’’ provision involved in the 
Glass and American Security cases. 

It would seem, therefore, that, if the repealing pro- 
visions in Glass and American Security sufficiently complied 
with the saving provision to extinguish existing liabilities, 
so did the ‘‘striking out’? of the gross receipts tax, a fortior, 
in Section 8(a) of the instant statute. The position taken 
by the Tax Court in this regard, though not overly clear, 
seems to be that the Glass and American Security repealing 
provisions did not really satisfy the requirements of the 
‘saving’? provision of 1 U. S. C. §109, and that this Court, 
in failing to consider the ‘‘saving”’ provisions, reached the 
wrong result in its Glass and American Security decisions. 
To assume, as the Tax Court states (J. A. 196), that this 
Court overlooked this important point in the Glass and 
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‘American Security cases, where the point was argued, is 
untenable. 

To preserve an existing liability, the kind of saving or 
explanatory clause implicitly required by this Court’s opin- 
jons in Glass and American Security is the one contained in 
the 1939 Act amendment to the gross receipts tax on street 
railways, where the tax rate was reduced from 4% to 3% 
(Appendix, p. A-6, infra). 

In the 1939 Act amendment, when Congress wanted to 
preserve an existing liability under the old repealed tax, it 
did so by inserting in the repealing statute the following 
‘(Act of July 26, 1939, Appendix, p. A-T, infra): 


Sec. 2(b). This section shall not apply to gross 
earnings or gross receipts for any fiscal year ending 
the 30th day of June prior to the fiscal year endin 
June 30, 1940. Taxes shall be levied and collect 
for the fiscal years preceding the fiscal year ending 
June 30, 1940, under said paragraph 9 of section 6 
of said Ss of July 1, 1902, as if this title had not been 
enacte 


‘In view of the Glass and American Security cases, a pro- 
vision such as Section 2(b) of the Act of July 26, 1939, supra, 
‘s necessary if any tax liability under the old repealed tax 
statute is to be preserved from extinguishment. 
In the instant case, the repealing provision of Section 
8(a) of the franchise act, like the Glass and American 
| Security repealing provisions, contained no saving or explan- 
-atory clause comparable to Section 2(b) of the 1939 Act. 
If Congress intended what respondent and the Tax Court 
claim, then Congress would have included in the franchise 
act, a provision similar to the explicit, specific ‘‘saving”’ 
provision of Section 2(b) of the 1939 Act amendment to the 
gross receipts tax. 
| The instant statute, moreover, shows even more 
expressly an intent to extinguish existing tax liability than 
| did the repealing statutes involved in Glass and American 
| Security. That intent springs to the eye from a comparison 
of the two subsections of Section 8. 
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Repeal of Tax Not Merely an Exemption on Future 
Operations 

Subsection ‘‘(b)?? of Section 8 provides that ‘‘The Cor- 
poration [i.e., petitioner] shall be exempt from the following 
taxes,’ listing thereafter the sales tax, the use tax, the tax 
on vehicle titles, the tangible personal property tax, and the 
mileage tax, all of which were previously paid by Capital 
Transit but none of which was repealed as to Capital 
Transit. If Congress intended only petitioner to be 
‘cexempt’’ on future operations after August 16, 1956, as 
contended by respondent and the Tax Court, it would have 
included an exemption from the tax in the list of exemp- 
tions in subsection ‘‘(b)’’ instead of repealing the tax as to 
petitioner, Capital Transit and the whole world, as it did 
herein. 

But Congress did not adopt what would have been a 
simple statutory technique if respondent and the Tax Court 
were correct. Instead, Congress listed the future exemp- 
tions for petitioner in subsection ‘‘(b)’’ and then sepa- 
rately enacted a specific ‘‘repeal’’ of the gross receipts tax 
in subsection ‘‘(a)’’. In that separate repealing provision, 
Congress did not exempt petitioner from the tax as, with 
respect to other taxes formerly paid by Capital Transit, it 
did in subsection ‘‘(b)’’. It rather struck out the tax com- 
pletely as to the whole world, thus affecting not only peti- 
tioner alone but also any taxpayers who might otherwise 
have a liability for the tax, including, of course, Capital 
Transit. 

The benefit accorded Capital Transit was, of course, 
intended for the benefit of petitioner, since Congress knew 
that any liability for gross receipts taxes left unextin- 
guished would have to be discharged by petitioner under 
the terms of its contract with Capital Transit and under 
Section 14 of the franchise which petitioner was receiv- 
ing. It was petitioner which was the object of Congress’ 
bounty. And to effectuate that bounty, Congress found it 
necessary not merely to ‘‘exempt’’ petitioner in the future 
from the gross receipts tax but to “‘strike’’ this particular 
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tax off the books so that petitioner would not fall heir to 
any possible liability which otherwise might have been 
incurred or assumed. 


Specific Intent of Congress 


The intent that lay behind the different treatment of the 
gross receipts tax in subsection ‘‘(a)’’ of Section 8 and the 
other taxes in subsection ‘‘(b)”? appears also from the 
report of the Conference Committee which drafted the legis- 
lation. As for the various taxes referred to in subsection 
‘¢(b)?? of section 8, the Committee says the statute “‘spe- 
cifically exempts the corporation’’ from them. H. Conf. 
Rep. No. 2751, 84th Cong., 2d Sess., p. 14 (1956). But for 
the gross receipts tax in subsection “‘(a)’’, the report says: 


Subsection (a) of section 8 of the conference sub- 
stitute relieves the corporation of the obligation to 
pay the 2 percent gross receipts tax which under 
existing law it would be required to pay upon com- 
mencement of its operations in the District of Colum- 
bia. (Italics supplied) Id., p. 13. 


The only ‘‘2 percent gross receipts tax’? which petitioner 
would have had to pay ‘‘upon commencement of its opera- 
tions’? was the 1957 tax payable on the report of gross 
receipts of the fiscal year of 1956, filed by Capital Transit 
on July 11, 1956, and becoming payable in September, 1956. 
Gross receipts taxes on petitioner’s own operations would 
not have fallen due for more than a year. The intent of 
Congress was not merely to exempt petitioner from the 
gross receipts tax prospectively, but also to ‘‘relzeve’’ peti- 
tioner of the ‘‘obligation to pay’’ the tax that Capital 
Transit would have had to pay in a month or so, an obliga- 
tion which, but for Section 8(a), petitioner would have 
assumed. 

Another indication of the intent of Congress is contained 
in the agreement which O. Roy Chalk, President of peti- 
tioner, understood that he had made with the Congress, to 
the effect that petitioner would undertake substantial new 
obligations costing many millions of dollars, such as to con- 
vert from streetcars to busses (see Section 7 of franchise 
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act, Appendix, p. A-1, infra), in consideration of which Con- 
gress was to relieve petitioner of all obligations for the 
gross receipts tax, including the tax claimed herein (J. A. 
94-27). The Tax Court erred in failing to admit this evi- 
dence in the record and error was noted on the appeal 
herein. The evidence was admissible in the instant case 
since it is well-settled law that a franchise is a contract 
between the grantor and the grantee, Gordon v. Appeal Tax 
Court, 44 U. S. 133 (1845), and the franchise was so nego- 
tiated and so treated in this case (J. A. 16-17, 22-26; see 
also Congressional Record, Daily Edition, July 19, 1956, 
p. 12,372). 


Sammary 


The Tax Court went astray in treating subsection °* (a)? 
of Section 8 of the franchise act as an ‘‘exemption”’ instead 
of as a ‘‘repeal’’ and as relief from the existing tax obliga- 
tions. The Tax Court confused the exemptions of subsec- 
tion ‘*(b)?? with the repeal relief provisions of subsection 
‘¢(a).?? The error of the Tax Court is obvious from the 


statutory form of the two subsections of Section 8 and from 
the Conference Committee Report on the franchise act. 

Since the franchise act and the Conference Committee 
Report indicate that Congress intended expressly to repeal 
the old tax and expressly to relieve Capital Transit and 
petitioner of all obligations to pay the tax at issue herein, 
the taxes are not “‘saved’’ by 1 U.S. C. §109, for the reasons 
stated earlier. District of Columbia v. Glass, supra; Ameri- 
can Security & Trust Company v. District of Columbia, 
supra. See Section 2(b), Act of J uly 26, 1939, supra. 

It follows that whether or not there was a liability for 
taxes in existence on the effective date of the franchise act 
(a question to which we shall next address ourselves), the 
franchise act extinguished any such liability as of August 
15, 1956, so that no liability was assumed by or passed to 
petitioner for the taxes and penalties here at issue. 
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POINT II 


APART FROM THE EFFECT OF THE REPEAL- 
ING STATUTE, PETITIONER WAS NOT LIABLE 
FOR THE TAXES HEREIN BY REASON OF ITS 
ASSUMPTION OF THE LIABILITIES OF CAPI- 
TAL TRANSIT COMPANY, BECAUSE CAPITAL 
TRANSIT WAS NOT LIABLE THEREFOR ON 
AUGUST 15, 1956 


Respondent and the Tax Court claim petitioner is liable 
for the taxes herein because, under its contract with Capital 
Transit and under Section 14 of its franchise, petitioner 
assumed the liabilities of Capital Transit in existence on 
August 15, 1956. 

_ Petitioner has shown in Point I above that the effect 
of the repealing statute was to extinguish all possible 
liability for the taxes claimed herein, including any alleged 
liability of Capital Transit. But even if petitioner should 
not be upheld by this Court on Point I, supra, petitioner is 
nevertheless entitled to the refund it claims, because there 
was no liability ‘‘in existence” on August 15, 1956, on the 
part of Capital Transit, and petitioner accordingly assumed 
no such liability on that date. The liability for gross 
receipts taxes for the fiscal years ended June 30, 1957, and 
June 30, 1958, was not ‘‘in existence’? on August 15, 1956, 
because: 


(1) the gross receipts tax was a prospective fran- 
chise tax for the privilege of doing business in a given 
franchise year, measured by the gross receipts of the 
preceding year, Potomac Electric Power Co. v. Rudolph, 
et al., 58 App. D. C. 261, 29 F. 2d 634 (1928), cert. denied 
278 U.S. 656 (1929); see also Potomac Electric Power 
Co. v. Hazen, et al., 67 App. D. C. 161, 90 F. 2d 406, 
cert. denied 302 U. S. 692 (1937); Security Savings & 
Com. Bank v. District of Columbia, 51 App. D. C. 316, 
279 Fed. 185 (1922); American Security & Trust Co. v. 
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District of Columbia, supra; and Union Trust Co. v. 
District of Columbia, supra; and 


(2) Congress unilaterally deprived Capital Transit 
of its privilege of doing business as of midnight on 
August 14, 1956, by confiscating its franchise effective 
as of that time. 


The prospective nature of the gross receipts tax at issue 
herein is borne out by an examination of the predecessor 
gross receipts tax statutes and by the history of the taxa- 
tion of street railway companies. 

The taxing provision at issue herein is that provided by 
the Act of May 18, 1954 (Appendix, p. A-8, infra), which 
prior to its repeal by petitioner’s franchise act provided 
as follows: 


‘‘Hach company operating a street railroad or 
both a street railroad and bus services in the District 
of Columbia shall pay two per centum per annum on 
their gross receipts.’’ (Italics supplied.) 


The above provision amended the gross receipts tax pro- 
vision of the Act of July 26, 1939 (Appendix, p. A-5, infra) 
which had amended the Act of April 28, 1904 (Appendix, 
p. A-5, infra) which, in turn, had amended the Act of July 1, 
1902 (Appendix, p. A-4, infra). Except for the change in 
the rate of the tax from 4% in 1902 to 3% in 1939, and to 2% 
in 1954, the language of the gross receipts tax provisions 
of each of the above-described statutes since 1902 was sub- 
stantially similar and did not differ in any way material 
to this discussion. 

The Act of July 1, 1902, supra, was the first general 
gross receipts tax statute applicable to all street railroad 
companies. Prior to 1902, those street railway companies 
which paid gross receipts taxes did so by virtue of the 
provisions of their separate respective enabling acts. 
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“Prospective”. Nature of Street Railway 
snabling Acts (1862-1902) 


From the first street railway enabling act in 1862 until 
the first gross receipts tax statute applicable to all street 
railways in 1902, there were at least 18 enabling acts of 
interest tous. Four’ of the acts contained no gross receipts 
tax of any form; eight® of the acts contained gross receipts 
tax provisions to the effect generally that the street rail- 
way shall pay ‘“‘each year four per centum of its gross 
earnings;’’ and six’ of the acts contained gross receipts 
tax provisions to the effect generally that the street railway 
shall pay ‘‘for the next ensuing year, * ° ° four per centum 
of its gross earnings * * * for the preceding year.’’ See 
Appendix, pp. A-10 to A-17, infra. 


8 Washington and Georgetown Railroad Company, Act of May 17, 

- 1862, 12 Stat. 388 

Metropolitan Railroad Company, Act of July 1, 1864, 13 Stat. 326 

Connecticut Avenue and Park Railway Company, Act of July 13, 
1868, 15 Stat. 85 

Anacostia and Potomac River Railroad Company, Act of February 
18, 1875, 18 Stat. 328 


6 Eckington & Soldiers’ Home Railroad Company, Act of June 19, 
1888, 25 Stat. 190 

SE teh Railway Company, Act of October 18, 1888, 25 Stat. 

District of Columbia Suburban Railway Company, Act of July 5, 
1892, 27 Stat. 66 

Washington & Great Falls Electric Railway Company, Act of July 
29, 1892, 27 Stat. 326 

Maryland and, Washington Railway Company, Act of August 1, 
1892, 27 Stat. 341 

Washington, Alexandria and Mount. Vernon Electric Railway Com- 
pany, Act of August 23, 1894, 28 Stat. 494 

Washington and Marlboro Electric Railway Company, Act of March 
2, 1895, 28 Stat. 717 

Capital Railway Company, Act of March 2, 1895, 28 Stat. 721 


7 Anacostia and Potomac River Railroad Company, Act of August 
1, 1888, 25 Stat. 353 

[Rock Creek Railway Company, Act of June 23, 1888, 25 Stat. 199 

Georgetown & Tennallytown Railway Company, Act of August 
22, 1888, 25 Stat. 446 

‘Georgetown Barge, Dock, Elevator & Railway Company, Act of 
September 26, 1888, 25 Stat. 492 

‘Washington & Arlington Railway Company, Act of February 28, 
1891, 26 Stat. 789 

aera iy Washington Transit Company, Act of June 8, 1896, 29 

ta: 
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Tracing the enabling act tax provisions chronologi- 
cally forward from 1862, the statutory history shows that 
the enabling acts of 1862, 1864, 1868 and 1875 contained no 
gross receipts tax provisions. The first gross receipts tax 
in'any enabling act was in the Act of June 19, 1888 (Ecking- 
ton & Soldiers’? Home Railroad Company) which was in a 
form (hereinafter sometimes the “‘Hckington form’’) which 
provided that the street railway (Appendix, p. A-10; infra) 

‘pay * * * each year four per centum of its gross 

earnings.’’ bien 
Four days later, however, the Act of June 23, 1888. (Rock 
Creek Railway Company) contained a gross receipts. tax 
provision in a form (hereinafter sometimes the ‘‘Rock 
Creek form’’) which provided that the street railway 
company (Appendix, p. A-11, mfra) 

‘‘nay * * * for the next ensuing year, * * * four 

per centum of its gross earnings upon traffic for the 

preceding year.”’ 


Thus, the first two gross. receipts tax provisions differed 
somewhat in form but all the subsequent gross receipts tax 
provisions until the 1902 Act followed one or the other of 
the two basic forms. val 
Although fhe gross receipts tax provisions of the 
enabling acts between 1888 and 1902 were of two different 
forms, Congress considered them ‘‘similar’”’ in applica- 
tion. §. Rep. 1379, 52d Cong., 2d Sess., p. 3 (1893). 
This finding was made by the Select Committee on Incor- 
porated Companies in the District of Columbia which had" 
studied the basis of taxation of all incorporated companies 
in the District of Columbia including the street railway 
companies.® 


8 Although the Select Committee indicated in its report that 
it believed that the two types of taxing statutes were ‘‘similar,”’ 
it. did find a lack of ‘“‘uniformity’’ as between. the substantive pro- 
visions of the enabling acts prior to 1888, which did not impose 
any gross receipts tax and the enabling acts after 1888 which con- 
tained some form of a 4%: gross receipts tax. It was a desire for: 
uniformity in the taxation of all street railway companies that led. 
inevitably to tle one Overall gross receipts tax as contained in the 
Act of July 1, 1902, supra. See Note 10, p. 27, infra. 
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| An examination of the early enabling act provisions 
sheds some light on the question of whether the gross 
receipts tax was originally prospective or retroactive in 
nature. The Rock Creek form clearly indicates on its face 
that the gross receipts tax was prospective in nature, as 
shown by the fact that the tax in that form was ‘‘for the 
next ensuing year’’ based upon the gross earnings of the 
‘‘preceding year.’? The HEckington form, however, was 
ambiguous as to whether it was intended to be prospective 
or retroactive. 

Since Congress indicated in 1893 that it regarded both 
forms as ‘‘similar’’ (S. Rep. 1379, supra), Congress must 
have regarded that all of such gross receipts tax provisions 
were either prospective or retroactive. Since the Rock 
Creek form is clear and unambiguous and the HEckington 
form is ambiguous and since both forms were intended to be 
‘‘similar,’? any doubt as to which controls the nature of the 
tax must be resolved in favor of the clear, unambiguous 
form, i.e., the prospective Rock Creek form. 


“Prospective” Administrative Interpretation and 
Application of Tax 


Not only do the early enabling act provisions indicate 
that Congress intended the gross receipts tax provisions to 
be interpreted as prospective in nature, but such prospective 
application and interpretation has been followed by the 
‘Assessor of the District of Columbia from the earliest days 
of the tax through and including the tax involved herein. 
The bills sent by the Assessor to the street railway com- 
panies in the early years clearly reflected the prospective 
application of the tax by that office. Thus, the Assessor sent 
to The Capital Traction Company (one of the direct cor- 
porate predecessors of Capital Transit and formerly known 
as the Rock Creek Railway Company of the District of 
Columbia (see J. A. 126-127)) a bill dated May 27, 1903 
which indicated that it was ‘‘for the tax year from July 1, 
1902, ending June 30, 1903,’’ measured by or on the gross 
receipts of The Capital Traction Company for the calendar 
year ending December 31, 1901 (J. A. 175). The gross 
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receipts tax provision of the enabling act of The Capital 
Traction Company was of the clearly prospective Rock 
Creek statutory form (Capital Traction being the new name 
of Rock Creek), and the bill from the Assessor clearly indi- 
cated a prospective application. 

The administrative practice of the Assessor of the Dis- 
trict of Columbia in interpreting and applying the Ecking- 
ton statutory form is even more enlightening since the 
Eckington statutory form, on its face, might be said to be 
ambiguous as to whether it was prospective or retroactive. 
On May 1, 1903, the Assessor sent to The City & Suburban 
Railway of Washington (formerly known as the Eckington 
and Soldiers’ Home Railway Company)? a bill ‘‘for the tax 
year from July 1, 1902 ending June 30, 1903’? measured by 
or on the gross receipts of City & Suburban for the calendar 
year ending December 31, 1901 (J. A. 173). 

Thus, the administrative practice of the Assessor of the 
District of Columbia in the earliest years of the gross 
receipts tax on street railways was to interpret and apply 
the gross receipts tax under both the Rock Creek statutory 
form and the Eckington statutory form as a prospective 
franchise tax. 

The prospective interpretation and application of the 
gross receipts tax on street railways as shown by the above- 
described bills for the fiscal year ending June 30, 1903 is 
even more significant when it is realized that such fiscal year 
was the first year of application of the gross receipts tax 
provisions of the Act of July 1, 1902, the statute involved 
herein, and when it is recognized, furthermore, that both 
bills were sent out after the enactment of and after the 
effective date of the Act of July 1, 1902. 

The administrative interpretation and application of 
the tax by respondent in 1903 has continued down to the 
tax years involved in the instant case. Here, the bill which 
respondent sent to Capital Transit for the first of the two 
years here involved, was headed ‘‘For Fiscal Year 1957”’ 


9<<City & Suburban Railway of Washington’’ was the name 
assumed by the Eckington and Soldiers’ Home Railway Company 
pursuant to the Act of June 27, 1898, 30 Stat. 490 (see J. A. 
123-125). 
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and was based upon the gross receipts of Capital Transit 
during the fiscal year ended June 30, 1956 (J. A. 133). 
Similarly, the bill for the second year in the instant case 
was headed ‘‘For Fiscal Year 1958’? and was based upon 
the gross receipts of Capital Transit for the 6 weeks from 
July 1, 1956 through August 14, 1956 (J. A. 136-137). 
Thus, from the earliest days of the tax at issue herein 
through and including the instant case, the respondent has 
interpreted and applied the gross receipts tax as a ‘‘pro- 
spective”’ tax ‘‘for’’ the fiscal year in which payment is due. 


“Prospective” Nature of Section 6 of Act of July 1, 1902 


‘Additional support for a construction of the gross 
receipts tax on street railway companies as a prospective 
tax on the current year measured by receipts of the pre- 
ceding year is afforded by considering the street railway 
gross receipts tax within the overall gross receipts tax 
provisions of Section 6 of the 1902 Act, of which it was a 
part. That section, in addition to taxing street railway 
companies, also provided for a gross receipts tax on banks, 
trast companies and certain other institutions. (Appendix, 
p. A-4, infra.) 

The gross receipts tax for banks, etc., first appeared soon 
after the first gross receipts tax on street railway companies. 
For street railway companies, as we have seen, it began to 
appear in individual charters in 1888. The first gross earn- 
ings tax on trust companies was adopted by the Act 
of October 1, 1890, c. 1246, §16, 26 Stat. 629, in lan- 
guage almost identical to the Rock Creek form referred 
to above. The Act of July 1, 1902 lumped into one para- 
graph of Section 6, the trust companies theretofore taxed 
under the 1890 Act, the street railway companies there- 
tofore taxed under their individual charters, and certain 
other types of companies. The taxes imposed by this para- 
graph, both on street railway companies and on trust and 
other companies, have been held to be franchise taxes 
imposed on the privilege of doing business in the District 
of Columbia. Potomac Electric Power Co. v. Rudolph, et al., 
58 App. D. C. 261, 29 F. 2d 634 (1928), cert. den. 278 U.S. 
656 (1929). 
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' For the companies theretofore covered by the 1890 Act, 
the effect of the 1902 Act was to change the tax year from 
calendar to fiscal and to change the tax rate. American 
Security & Trust Co. v. District of Columbia, 29 App. 
D. C. at 268. It required them to file on or before 
August ist of each year a report of gross earnings for the 
preceding year ending June 30th and to pay ‘‘per annum 
on such gross earnings * * * six per cen eee) LS 
language did not expressly say that the tax on trust com- 
panies was for the current year’s franchise measured by 
the preceding year’s income, although the predecessor 
gross receipts tax provisions of the 1890 statute had so pro- 
vided. The 1890 statute had provided that trust companies 
‘“‘pay * * * for each next ensuing year, one and a half per 
centum of its gross earnings for the preceding year.’’ 
When the nature of the tax imposed by the 1902 Act on 
trust companies came before this Court in the American 
Security case, the Court made it clear, as Judge Prettyman 
pointed out in his dissenting opinion in Columbia National 
Bank of Washington v. District of Columbia, 89 U. S. App. 
D. C. 224, 226, 195 F. 2d 942, 943 (1951) (unresolved on 
rehearing en banc because the Court divided equally), that 
“the new statute fitted into the pattern of the old.’? The 
Court’s statement of the facts in the American Security 
case shows that the tax, which was measured by earnings 
received in the fiscal year ending June 30, 1902, was treated 
as being for the fiscal year ending June 30, 1903. 29 App. 
D. C. at 267. And in its holding as well, the Court treated 
the year of the report of the earnings, rather than the year 
of the receipt of the earnings, as the taxable year. Id. at 
270. If that was the nature of the tax imposed by Par. 5 
of Section 6 of the 1902 Act on trust companies, there would 
appear to be no basis for holding otherwise as to the clause 
of the paragraph relating to street railway companies. 

From the foregoing exposition, it is clear that the gross 
receipts tax imposed by Par. 5 of Section 6 of the Act of 
July 1, 1902, the tax at issue herein, was a tax for the ensu- 
ing year measured by the earnings of the preceding year. 

Where the Tax Court went astray and erred as to the 
prospective nature of the gross receipts tax was in deciding 
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that although the tax at issue herein is based on the 
Act of July 1, 1902, as amended, the most recent amend- 
ment in 1954 ‘‘cut out’? and changed the prior prospective 
nature of the tax, as shown by its statutory history over 
the years. Although the Tax Court admitted that there 
were tie-ins between the old enabling act provisions prior 
to 1902 and the 1902 statute, and also between the 1902 
statute and the 1904 and 1939 amendments, the Tax Court 
without good reason decided that the last amendment in 
1954 cut off all tie-ins with prior statutes (J. A. 179-180). 
Mary 1%, los 

“Prospective” Nature Unchanged by Act of Seeks OOS 

The basis of the Tax Court’s erroneous conclusion was 
the fact that the phrase ‘‘as provided by existing law’’, 
which had been in the original 1902 Act and had been 
retained in the 1904 and 1939 amendments, was omitted 
from the 1954 amendment. Where the Tax Court went 
wrong was in its assumption that the phrase “‘as provided 
by existing law’’ had anything to do with the gross receipts 
tax and that its omission in 1954 was intended as a change 
of the ‘‘prospective’’ nature of that tax. 

_A review of the legislative history of the gross receipts 
tax provision demonstrates that the phrase “‘as provided 
by existing law’ did not modify the phrase ‘‘four per- 
centum per annum on their gross receipts’ and that it had 
nothing to do with the gross receipts tax. The original 
provision of the 1902 Act was (Appendix, p. A-5, infra) 

that street railroad companies shall continue to pay 
the four per centum per annum on their gross 


receipts and other taxes as provided by existing 
law * 8 °. 


If, as contended by respondent and the Tax Court, the 
‘existing law’? phrase modified ‘‘four per centum per 
annum on their gross receipts,”’ the 1902 Act would have 
meant that the companies chartered in 1888 and thereafter 
(hereinafter the ‘‘post-1888 companies’’) would have con- 
tinued to pay a gross receipts tax, but that the companies 
ereated under the pre-1888 enabling acts, containing no 





27 


gross receipts tax provisions,° would not have been 
required to pay any gross receipts tax even after the 
1902 Act. Such a construction is absolutely foreclosed 
by the declaration in the 1904 amendment that the 1902 
Act shall be construed to mean that ‘‘all street railroad 
companies’? were subject to the gross receipts tax of 
the 1902 Act. Act of April 28, 1904, Appendix, p. A-5, 
infra. Congress intended by the 1902 Act to change 
the statutory tax basis of those pre-1888 companies 
theretofore paying personal property taxes on their 
capital stock to make their tax basis ‘‘uniform’”’ with that 
of the companies paying a gross receipts tax in lieu of per- 
sonal property taxes. See note 8, p. 21, supra. To make such 
statutory tax basis ‘“‘uniform’’ among ‘“‘all street railroad 
compamies,’? Congress imposed the gross receipts tax 
directly upon all street railway companies (both pre-1888 
and post-1888) and not just on those post-1888 companies 
already covered by existing enabling acts. See Act of April 
28, 1904, supra. 

The only construction possible for the phrase ‘as pro- 
vided by existing law,’’ is that such phrase modifies the 
phrase ‘‘other taxes.’’ The gross receipts tax, as imposed 
by the various enabling acts from 1888 to 1902 (See Appen- 


10 The pre-1888 enabling acts, as has been noted, did not provide 
for a gross receipts tax. The companies chartered under those acts 
were taxed on personal property, their capital stock being desig- 
nated as personal property. Asa matter of administrative practice, 
the Assessor began to place upon the capital stock of those com- 
panies such arbitrary assessment values as would produce personal 
property taxes equivalent to the amounts of gross receipts taxes 
they would have had to pay had they been chartered after 1888 
(J. A. 166-169; see also S. Rep. No. 1379, 52d Cong., 2d Sess., pp. 
4-5 (1893)). Although those pre-1888 street railway companies, as 
of 1902, were in effect paying gross receipts taxes, they were not 
doing so ‘‘as provided by existing law.”’ Desirable as may have 
been the administrative practice of equating the pre-1888 personal 
property taxes to the post-1888 gross receipts taxes, the practice was 
wholly without statutory basis. It was this very fact that some 
street railway companies had a different statutory tax basis from 
others (i.e., some had a statutory gross receipts tax and others did 
not) that ultimately led to the adoption of the overall gross receipts 
tax in 1902. See note 8, p. 21, supra. 
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dix, pp. A-10 to A-17, infra) was in lieu of personal property 
taxes. But, in 1902, the various street railway companies 
were also subject to other taxes, such as real estate taxes, 
and although the gross receipts tax was in lieu of personal 
property taxes, it was not in lew of those other taxes. Con- 
gress did not wish the gross receipts tax to be in lieu of those 
‘¢other taxes.’’ It, therefore, provided in the 1902 Act that 
all the companies should continue to pay such ‘‘other taxes 
as provided by existing law.”’ 

In 1954, one of the ‘‘other taxes’’ paid by street railway 
companies was the vehicle-mile license tax on passenger 
vehicles for hire, which street railway companies were pay- 
ing at the rate of 8/10ths of one cent on their bus operations 
in addition to the 3% tax on their gross receipts from street 
railway operations. Act of July 1, 1902, c. 1352, §7, 32 Stat. 
622, as amended, D. C. Code, Sec. 47-2331(b) (1951 edition, 
Supp. III). The 1954 Act relieved such companies of the 
payment of the bus mileage tax and substituted one over- 
all 2% tax on combined railway and bus operations in 
lieu of the old vehicle mileage tax and in lieu of the 3% tax 
on railway operations. In commenting on the change in the 
mileage-tax on bus operations of street railway companies, 
the committee reports stated (H. Rep. 1358, 83d Cong., 2d 
Sess., pp. 7-8; S. Rep. 1185, 83d Cong., 2d Sess., p. 10): 

| ‘‘Under existing law street railroad companies 

pay a tax of 3% on gross receipts from rail opera- 

| tions and 8/10ths of 1 cent tax on bus operations. 
It is proposed that such companies be relieved of the 
payment of the bus mileage tax and pay a 2% tax on 
combined rail and bus operations.”’ 


When, in 1954, Congress eliminated the vehicle-mileage 
tax on street railway companies, such elimination, to avoid 
ambiguity, required the elimination of the phrase ‘‘other 
taxes as required by existing law.’ For that reason, and 
for no other, the phrase was eliminated. | 

‘It is inconceivable that Congress intended in 1954 that 
the omission of this phrase should change the prospective 
nature and character of the gross receipts tax which dated 
back to and had continued uninterruptedly since 1888, par- 
ticularly where the phrase omitted in 1954 did not even 
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relate to that gross receipts tax. The Tax Court’s attri- 
bution to Congress of such an intent, being without support 
in the legislative background of the 1954 amendment and 
having no basis in reason, is grossly erroneous. 

It follows that the gross receipts tax to which Capital 
Transit was subject on August 15, 1956, was of the same 
prospective character as the gross receipts tax provided 
in the Act of July 1, 1902, and in the earlier enabling acts 
since 1888. Capital Transit was required in each year to 
report its gross receipts of the preceding year and to pay, 
for the privilege of enjoying its franchise to operate in 
the year in which it made the report and paid the tax, a 
tax based on the gross receipts of the preceding year thus 
reported. 

Since Capital Transit did not operate its business in 
the fiscal year 1958, it never became liable to pay a tax 
on its gross receipts which were received during the fiscal 
year 1957. The tax of $57,682.80 ‘‘for’? the fiscal year 
1958 was, therefore, clearly not payable and petitioner is 
entitled to a refund thereof together with the $07 6.83 
penalty exacted for late payment and to 4% interest on 
said tax and penalty from the date of payment thereof. 

A further refinement of this liability question is pre- 
sented in connection with the tax and penalty ‘‘for’’ the 
fiseal year 1957, amounting to a total of $469,044.00. The 
Tax Court held that tax was payable even if the tax were 
prospective in nature, because Capital Transit did operate 
its business in part of the fiscal year 1957—1i.e. for six 
weeks from July 1, 1956, to August 14, 1956. The Court 
relied for this conclusion upon Columbia National Bank of 
Washington v. District of Columbia, 89 U. S. App. D. C. 224, 
195 F. 2d 942 (1951). The Columbia National Bank case is 
different from the instant case. 


Columbia National Bank Case Not Applicable 

Columbia National Bank was a consolidation of two 
eases. The taxpayer had gone out of business on November 
30, 1946. It was assessed gross earnings taxes (1) ‘‘For 
Fiscal Year 1947’? computed on its. gross earnings in the 
year ended June 30, 1946; and (2) ‘‘For Fiscal Year 19487’ 
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computed on its gross earnings in the year ended June 30, 
1947. It paid the taxes under protest and, being unsuc- 
cessful in its claims for refunds, came to this Court. In 
No.' 1084, it claimed that it was liable for only 5/12ths of 
the tax ‘‘For Fiscal Year 1947.’’ In No. 10864, it claimed 
it was not liable at all for the tax ‘‘For Fiscal Year 1948.” 
Judge Edgerton, for the majority prior to rehearing en bane, 
rejected the taxpayer’s contentions in both cases. Judge 
Prettyman concurred in the result of No. 10844 and dis- 
sented in No. 10854. The latter case was subsequently 
reargued en banc, resulting in an equally divided court. 
89 U. S. App. D. C. 224, 195 F. 2d 942 (1952). 

The point which is germane here is that involved in No. 
10844 which was not reheard en banc. The Tax Court’s 
statement herein that there was agreement as to that point 
among the eight judges of this Court (J. A. 181) is an obvi- 
ous mistake. That point is whether the taxpayer, having 
ceased to operate its business in the middle of the fiscal year 
1947, should have been required to ‘pay the same amount of 
tax for that year as if it had operated throughout the year. 
The opinion of Judge Edgerton prior to rehearing did not 
diseuss this point since, by his view, the tax was imposed on 
operations in the year of the earnings, the fiscal year ending 
June 30, 1946, so that it was of no consequence whether the 
taxpayer operated at all in the fiscal year of 1947. But that 
view that the tax was imposed on operations in the year 
of the earnings was the very question submitted on the 
rehearing en banc of No. 10854. Since the judges were 
evenly divided on that question, the view expressed by 
Judge Edgerton represents no controlling authority. 

Judge Prettyman, who dissented in No. 10854 from the 
view that the tax was imposed on the operations of the year 
of the earnings, concurred in the result of No. 10844 on the 
ground 


that since the taxpayer was in existence through 
November, 1946, it was required to pay for its fran- 
chise for the then-current year, 1946-1947, and the 
fact that it thereafter went out of business before 
the end of that year has no effect upon its liability 
to pay for that year’s franchise * * *. 89 U. S. App. 
D. C. at 228, 195 F. 2d at 946. 
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In other words, Judge Prettyman treated the tax as pro- 
spective and as the price of exercising the franchise rights 
but denied the franchise holder the option of dividing the 
rights proportionately by the calendar. 

The important distinction between the Columbia 
National Bank case and the instant case is in the fact that 
the cessation of business in the Columbia National Bank 
case was voluntary whereas it was involuntary in the instant 
case. As appears from the first sentence of Judge Edger- . 
ton’s opinion in Columbia National Bank, 


On November 30, 1946 petitioner sold its assets, 
ceased business, and went into voluntary liquidation. 
89 App. D. C. 224, 195 F. 2d 942. (Italics supplied.) 


The voluntary cessation of business distinguishes Columbia 
National Bank from petitioner’s case because there was 
nothing voluntary about the demise of Capital Transit at 
midnight of August 14, 1956. Its operations were termi- 
nated at that time under the compulsion of the Act of 
August 14, 1955, c. 879, 69 Stat. 724, which had revoked and 
confiscated its franchise as of one year later, August 14, 
1956. It could not be said of Capital Transit that it ‘“went 
out of business’’ in the same sense as the Columbia National 
Bank. Whatever may be true of a cessation of operations 
‘<compelled’’ by business failures or by action of creditors, 
it would seem unacceptably inequitable to hold that Congress 
may with one hand cut a year’s franchise down to about six 
weeks and with the other hand exact the price of a full 
year’s franchise. It has been held that, where a state has 
deprived the taxpayer of his right to exercise his franchise, 
he cannot be compelled to pay a franchise tax on the con- 
fiscated privilege. Greenfield Savings Bank v. Common- 
wealth, 211 Mass. 207, 97 N. EB. 927 (1912) ; see also Bassett 
v. Merchants Trust Co., 115 Conn. 364, 161 Atl 785 (1932); 
Robinson v. Fidelity Trust Company, 140 Me. 302, 37 A. 2d 
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273 (1944); State v. Bradford Savings Bank, 71 Vt. 234, 
44' Atl. 349 (1899); In re Commercial Safe Deposit Com- 
pany of Buffalo, 148 Misc. 527, 266 N. Y. Supp. 626 (1933) ; 
see 84 C. J. S., Taxation, §144. ‘‘A corporation having this 
right under legislative action cannot relieve itself from lia- 
bility to taxation by neglecting to do business or by failing 
to do business. Its franchise remains, and it may do business 
when it chooses.”? Attorney General v. Massachusetts Pipe 
Line Gas Company, 179 Mass. 15, 19, 60 N. E. 389, 390 
(1901). But when a state commissioner, in the exercise of 
a ‘legislative policy,’’ takes over from the taxpayer all but 
the corporate shell, there has been a deprivation of the 
taxable privilege and no tax liability remains. Greenfield 
Savings Bank v. Commonwealth, supra. 

" Even aside from these precedents, equity would dictate 
that if the price of the franchise is not altogether waived 
by Congress when it revokes the franchise, it is at least 
proportionately reduced by the confiscation process. Peti- 
tioner is, therefore, entitled to a refund of the tax and 
penalty paid by it for the fiscal year 1957, or, at the very 
least, to a refund of approximately /ths thereof. 

| In response to petitioner’s argument based on equity 
and the confiscation of the franchise, the Tax Court con- 
elnded (J. A. 182): 


c# * © Capital Transit was not compelled to operate 
its transportation system after July 1, 1956. It could 
have abandoned it at any time prior thereto. * ° °”’ 


This conclusion is patently erroneous since it disregards the 
fact that Capital Transit was a public utility. The conclu- 
sion is also erroneous because it disregards the fact that the 
confiscation of Capital Transit’s franchise by the Act of 
August 14, 1955, supra, and the attendant termination of the 
right and obligation of Capital Transit to operate did not 
take effect until midnight of August 14, 1956. But if, argu- 
endo, there is doubt as to whether Capital Transit ‘‘was not 
compelled to operate its transportation after July 1, 1956,’ 
and even if Capital Transit ‘‘could have abandoned it any 
time prior thereto,”? Capital Transit and petitioner should 
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certainly not be penalized because they chose that Capital 
Transit should operate between July 1, 1956, and August 14, 
1956, in the interest of the public convenience and necessity. 


Sammary 


From the above, it appears that Capital Transit was not 
on August 15, 1956, liable for all or any part of the taxes 
claimed herein for the fiscal years 1957 and 1958, because 
the tax was prospective in nature for the years in which 
payments were due and because Congress had confiscated 
the privilege on which the tax was based effective midnight 
of August 14, 1956. Petitioner accordingly assumed no 
such liability on August 15, 1956. 


CONCLUSION 


For the reasons alternatively set forth in Points I and 
Il, supra, petitioner respectfully prays that this Court 
reverse and set aside the judgment of the Tax Court and 
enter an order granting petitioner’s claims for refund 
herein. 


Respectfully submitted, 


Harvey M. Spear, 
3600 M Street, N. W., 
Washington 7, D. C. 
Attorney for Appellant 


Washington, D. C. 
Dated: November 26, 1958 
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APPENDIX 
STATUTES INVOLVED 


Franchise Act of Petitioner 


Act of July 24, 1956, c. 669, 70 Stat. 598: 


Trrtz I 
Part 1—Franchise Provisions 


Sec. 7. The Corporation shall be obligated to 
initiate and carry out a plan of gradual conversion 
of its street railway operations to bus operations 
within seven years from the date of the enactment 
of this Act upon terms and conditions prescribed by 
the Commission, with such regard as is reasonably 
possible when appropriate to the highway develop- 
ment plans of the District of Columbia and the econo- 
mies implicit in coordinating the Corporation’s track 
removal program with such plans; except that upon 
good and sufficient cause shown the Commission may 
in its discretion extend beyond seven years, the 
period for carrying out such conversion. All of the 
provisions of the full paragraph of the District of 
Columbia Appropriation Act, 1942 (55 Stat. 499, 
533), under the title ‘‘Hicnway Funp, Gasotine Tax 
anp Moron Veuicrz Fees’’, subtitle ‘‘Srrezr 
IuproveMents’’, relating to the removal of aban- 
doned tracks, regrading of track areas, and paving 
abandoned track areas, shall be applicable to the Cor- 
poration. 

@ e e 

Sec. 8(a) As of August 15, 1956, paragraph 
numbered 5 of section 6 of the Act entitled ‘‘An Act 
making appropriations to provide for the expenses 
of the Government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen hun- 
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APPENDIX (Cont.) 


Srarures Ixvotvep (Cont.) 


Franchise Act of Petitioner (Cont.) 


Act of July 24, 1956 (Cont.) 


Sec. 8 


(Cont.) 


dred and three, and for other purposes”’, approved 
July 1, 1902, as amended (D. C. Code, sec. 47-1701), 
is amended by striking out the third and fourth 
sentences and inserting in lieu thereof the following: 
‘sBach gas, electric-lighting, and telephone company 
shall pay, in addition to the taxes herein mentioned, 
the franchise tax imposed by the District of Colum- 
bia Income and Franchise Tax Act of 1947, and the 
tax imposed upon stock in trade of dealers in general 
merchandise under paragraph numbered 2 of sec- 
tion 6 of said Act approved July 1, 1902, as 
amended.”’ 


(b) Notwithstanding subsection (a) of this sec- 
tion, the Corporation shall be exempt from the fol- 
lowing taxes: 


(1) The gross sales tax levied under the District 
of Columbia Sales Tax Act; 


(2) The compensating use tax levied under the 
District of Columbia Use Tax Act; 


(3) The excise tax upon the issuance of titles to 
motor vehicles and trailers levied under subsection 
(j) of section 6 of the District of Columbia Traffic 
Act of 1925, as amended (D. C. Code, sec. 40-603 (3) 
(4)); 

(4) The taxes imposed on tangible personal prop- 
erty, to the same extent that the Capital Transit 
Company was exempt from such taxes immediately 
prior to the effective date of this section under the 
provisions of the Act of July 1, 1902, as amended; and 
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APPENDIX (Cont.) 


Statutes Invoivep (Cont.) 


Franchise Act of Petitioner (Cont.) 
Act of July 24, 1956 (Cont.) 
Sec. 8 (Cont.) 
(5) The mileage tax imposed by subparagraph 
(b) of paragraph 31 of section 7 of the Act approved 
July 1, 1902, as amended (D. C. Code, sec. 47-2331 
(b)). 





Szc. 14. The Corporation, at the time it acquires 
the assets of Capital Transit Company, shall become 
subject to, and responsible for, all liabilities of Capi- 
tal Transit Company of whatever kind or nature, 
known or unknown, in existence at the time of such 
acquisition, and shall submit to suit therefor as 
though it had been originally liable, and the creditors 


of Capital Transit Company shall have as to the 
Corporation all rights and remedies which they would 
otherwise have had as to Capital Transit Company: 
Provided, however, That the Corporation shall not be 
liable to any dissenting stockholder of Capital 
Transit Company for the fair value of the stock of 
any such stockholder who shall qualify to be entitled 
to receive payment of such fair value.. No action or 
proceeding in law or in equity, or before any Federal 
or District of Columbia agency or commission, shall 
abate in consequence of the provisions of this section, 
but such action or proceeding may be continued in the 
name of the party by or against which it was begun, 
except that in the discretion of the court, agency, or 
commission the Corporation may be substituted for 
the Capital Transit Company. In any and all such 
actions or proceedings, the Corporation shall have, 
and be entitled to assert, any and all defenses of 
every kind and nature which are or would be avail- 
able to Capital Transit Company or which Capital 
Transit Company would be entitled to assert. 
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Sraroutes Invotvep (Cont.) 


Franchise Act of Petitioner (Cont.) 
Act of July 24, 1956 (Cont.) 


Trruz IT 


Sec. 201. (a) Part 1 of title I shall take effect on August 
15, 1956, but only if prior thereto D. C. Transit System, 
Inc. (referred to in this title as the ‘‘Corporation’’) has 
acquired the assets of Capital Transit Company and has 
notified the Commissioners of the District of Columbia in 
writing that it will engage in the transportation of passen- 
gers within the District of Columbia beginning on August 
15, 1956*. If the Corporation has not acquired the assets 
of Capital Transit Company prior to August 15, 1956, but 
does thereafter acquire such assets, the Corporation shall, 
on the date of such acquisition, give written notice thereof 
to the Commissioners, and part 1 of title I shall take effect 
upon such date of acquisition. 


Gross Receipts Tax Statutes (1902-1954) 
Act of July 1, 1902, c. 1352, Sec. 6, Par. 5, 32 Stat. 619: 


‘Par. 5. Each national bank as the trustee for its stock- 
holders, through its president or cashier, and all other 
ineorporated banks, and trust companies, in the District 
of Columbia, through their presidents or cashiers, and all 
gas, electric lighting, and telephone companies, through 
their proper officers, shall make affidavit to the board of 
personal-tax appraisers on or before the first day of August 
each year as to the amount of its or their gross earnings 
for the preceding year ending the thirtieth day of June 
and shall pay to the collector of taxes of the District of 
Columbia per annum on such gross earnings as follows: 
Bach national bank, and all other incorporated banks, and 
trust companies, respectively, six per centum; each gas 


* Such assets were so acquired and such notice was so given 
(J. A. 108). 
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Starutes Invoivep (Cont.) 


Gross Receipts Tax Statutes (1902-1954) (Cont.) 


Act of July 1, 1902 (Cont.) 


company, five per centum; each electric lighting, and tele- 
phone company, four per centum. And in addition thereto 
the real estate owned by each national or other incorporated 
bank, and each trust, gas, electric lighting and telephone 
company in the District of Columbia shall be taxed as other 
real estate in said District: Provided, That street railroad 
companies shall continue to pay the four per centum per 
annum. on their gross receipts and other taxes as provided 
by existing law, and insurance companies shall continue to 
pay the one and one-half per centum on premium receipts, 
as provided by section six hundred and fifty of the Code 
of the District of Columbia. That so much of the Act 
approved October first, eighteen hundred and ninety, 
entitled ‘‘An Act to provide for the incorporation of trust, 
loan, mortgage, and certain other corporations within the 
District of Columbia’’ as is inconsistent with the provisions 
of this section is hereby repealed. (Italics supplied.) 


Act of April 28, 1904, c. 1815, Sec. 2, 33 Stat. 564: 


That that part of the proviso in paragraph five, sec- 
tion six, relating to street railroads ‘‘shall be con- 
strued to mean that all street railroad companies 
shall pay four per centum per annum on their gross 
receipts within the District of Columbia and other 
taxes as provided by existing law.’’ (Italics sup- 
plied.) 


Act of July 26, 1939, c. 367, Title TV Sec. 2, 53 Stat. 1107: 


Sec. 2(a). Paragraph 5 of section 6 of the Act entitled 
‘¢ An Act making appropriations to provide for the expenses 
of the government of the District of Columbia for the fiscal 
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Srarures Lxvoivep (Cont.) 


Gross Receipts Tax Statutes (1902-1 954) (Cont.) 


Act of July 26, 1939 (Cont.) 


Sec. 2(a) (Cont.) 


year ending June thirtieth, nineteen hundred and three, 
and for other purposes,’’ approved July 1, 1902, is hereby 
amended to read as follows: 


‘Par. 5. Each national bank as the trustee for its 
stockholders, through its president or cashier, and 
all other incorporated banks, and trust companies, 
in the District of Columbia, through their presidents 
or cashiers, and all gas, electric lighting, and tele- 
phone companies, through their proper officers, shall 
make affidavit to the board of personal-tax appraisers 
on or before the first day of August each year as to 
the amount of its or their gross earnings or gross 
receipts, as the case may be, for the preceding year 
ending the thirtieth day of June and each national 
bank and all other incorporated banks and trust com- 
panies respectively shall pay to the collector of taxes 
of the District of Columbia per annum 6 per centum 
on such gross earnings and each gas company, electric 
lighting company and telephone company shall pay 
to the collector of taxes of the District of Columbia 
per annum four per centum on such gross receipts, 
from the sale of public utility commodities and serv- 
ices within the District of Columbia. And in addition 
thereto the real estate owned by each national or 
other incorporated bank, and each trust, gas, electric 
lighting and telephone company in the District of 
Columbia shall be taxed as other real estate in said 
District: Provided, That street railroad companies 
shall pay 3 per centum per annum on their gross 
receipts and other taxes as provided by existing law, 
and insurance companies shall continue to pay the 
2 per centum on premium receipts as provided by 
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Gross Receipts Tax Statutes (1902-1954) (Cont.) 


Act of July 26, 1939 (Cont.) 


existing law. Each gas, electric lighting, telephone 
and street railroad company shall pay, in addition to 
the tax herein mentioned, the corporate income tax 
imposed by title IL of the District of Columbia Reve- 
nue Act of 1939, and the personal property tax on 
merchandise stock in trade. So much of the Act 
approved October first, eighteen hundred and ninety, 
entitled ‘An Act to provide for the incorporation of 
trust, loan, mortgage, and certain other corporations 
within the District of Columbia’ as is inconsistent 
with the provisions of this section is hereby 
repealed.’’ (Italics supplied.) 


Sec. 2(b). This section shall not apply to gross earnings 
or gross receipts for any fiscal year ending the 30th day of 
June prior to the fiscal year ending June 30, 1940. Taxes 
shall be levied and collected for the fiscal years preceding 
the fiscal year ending June 30, 1940, under said paragraph 
5 of section 6 of said Act of July 1, 1902, as if this title had 
not been enacted. 


Sec. 2(c). Section 6 of the Act of July 1, 1902 (c. 1352, 
32 Stat. 619), is amended by striking out paragraph 8, so 
that the corporate excess tax therein provided shall become 
inoperative. 


i UE EE dInE EEE 


Act of May 18, 1954, c. 218, Title XIV, Sec. 1401, 68 Stat. 118: 


Sec. 1401. Paragraph numbered 5 of section 6 of the 
Act entitled ‘‘An Act making appropriations to provide 
for the expenses of the government of the District of 
Columbia for the fiscal year ending June thirtieth nineteen 
hundred and three, and for other purposes; approved July 
1, 1902 (33 Stat 590, 619, c. 1352), as amended (sec. 47-1701, 
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Gross Receipts Tax Statutes (1902-1954) (Cont. ) 


Gross Receipts Tax Statutes \°<—————— 


Act of May 18, 1954 (Cont.) 
Sec. 1401 ( Cont.) 


D. C. Code, 1951), is amended by striking out the second 
and third sentences and inserting in lieu thereof the fol- 
lowing: 

‘¢And in addition thereto the real estate owned 
by each national or other incorporated bank, and 
each trust, gas, electric-lighting, and telephone com- 
pany in the District of Columbia shall be taxed as 
other real estate in said District. Each company 
operating a street railroad or both a street railroad 
and bus services in the District of Columbia shall 
pay 2 per centum per annum on their gross receipts: 
Provided, That any such company operating both a 
street railroad and bus services shall pay the vehicle- 
mileage tax for the period beginning with the first 
day of November and ending with the last day of 
June of the year next preceding the effective date 
of this amendatory sentence and shall be allowed a 
credit for any vehicle-mileage tax paid im advance 
for the four-month period beginning with the first 
day of July of the year next succeeding the effective 
date of this amendatory sentence. Bach gas, elec- 
tric-lighting, and telephone company, and each com- 
pany operating a street railroad or both a street 
railroad and bus services in the District of Columbia, 
shall pay, in addition to the taxes herein mentioned, 
the franchise tax imposed by the District of Colum- 
bia Income and Franchise Tax Act of 1947 (67 
Stat. 331, ch. 258), as amended (ch. 15, Title 47, D. C. 
Code, 1951), and the tax imposed upon stock in trade 
of dealers in general merchandise under paragraph 
numbered 2 of section 6 of said Act approved July 1, 
1902 (32 Stat. 590, 618, ch. 1352), as amended.”’ 
(Italics supplied.) 
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Statutes Iwvoivep (Cont.) 
Gross Receipts Tax Statutes (1902-1954) (Cont.) 


Act of May 18, 1954 (Cont.) 


Sec. 1402. Subparagraph (b) of paragraph 31 of sec- 
tion 7 of the Act approved July 1, 1902 (32 Stat. 590, 622), 
as amended (sec. 47-2331(b), D. C. Code, 1951 edition), is 
amended (a) by striking the period at the end of the first 
sentence thereof and adding the following: ‘‘ Provided, that 
the provisions of this subparagraph shall not apply to com- 
panies operating both street railroad and bus services in 
the District of Columbia which pay taxes to the District 
of Columbia on their gross receipts; Provided further, That 
nothing contained in the preceding proviso shall be con- 
strued to require such companies to comply with the pro- 
visions of the Act approved June 29, 1938 (32 Stat. 1233, 
sec. 44-301, D. C. Code, 1951 edition)’’; (b) by striking 
from the third sentence thereof ‘‘franchise,’’; and (c) by 
striking from the third sentence thereof ‘‘eight tenths of 
1 cent for each vehicle-mile’’ and inserting in lieu thereof 
‘*1 cent for each vehicle-mile.”’ 


See. 1403. The first section of this title shall become 
effective on the 1st day of July 1954. The second section 
of this title shall become effective on the lst day of Novem- 
ber 1954. 
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APPENDIX (Cont.) 


Sratutes Invotvep (Cont.) 


Predecessor Enabling Acts (1862-1902): 


Name of Company 
and Statute 


Washington and Georgetown 
Railroad Company 


‘Act of May 17, 1862 
12 Stat. 388 


Metropolitan Railroad Com- 
pany 
Act of July 1, 1864 
13 Stat. 326 


Connecticut Avenue and Park 
Railway Company 
Act of July 13, 1868 
15 Stat. 85 


Anacostia and Potomac River 
Railroad Company 
Act of February 18, 1875 
18 Stat. 328 


Eckington and Soldiers’ Home 
Railway Company 
Act of June 19, 1888 
25 Stat. 190 


Gross Receipts 
Tax Provision 
(Italics Supplied) 


No gross receipts tax 


No gross receipts tax 


No gross receipts tax 


No gross receipts tax 


‘‘Sec. 2. *** [Said com- 
pany shall pay to the Dis- 
trict of Columbia, in lieu 
of personal taxes upon 
personal property, includ- 
ing cars and motive power, 
each year four per centum 
of its gross earnings, 
which amount shall be 
payable to the collector of 
taxes at the times and in 
the manner that other 
taxes are now due and 
payable. °°*”’ 
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APPENDIX (Cont.) 


Sratutes Invotvep (Cont.) 





Predecessor Enabling Acts (1862-1902) (Cont.) 


Gross Receipts 
Name of Company Tax Provision 
and Statute (Italics Supplied) 


Rock Creek Railway Company 
of the District of Columbia 


Act of June 23, 1888 ‘See, 4. *** [S]aid com- 
25 Stat. 199 pany shall pay to the Dis- 
trict of Columbia, as taxes 
for each year, four per 
centum of its gross earn- 
ings for the preceding 
year as shown by said 
verified statement, which 
amount shall be payable 
to the collector of taxes 
at the times and in the 
manner that other taxes 
are now due and pay- 

able. * @ 89) 

Anacostia and Potomac River 
Railroad Company 


Act of August 1, 1888 ““Sec. 7. *** [SJaid com- 
25 Stat. 353 pany shall pay to the Dis- 
trict of Columbia, in lieu 
of taxes upon personal 
property, including cars, 
tracks, and motive power 
for the next ensuing year, 
two per centum for the 
first ten years after com- 
pletion, and thereafter 
four per centum of its 
gross earnings upon traf- 
fic for the preceding year 
as shown by said verified 
statement, which amount 
shall be payable to the 
collector of taxes at the 
times and in the manner 
that other taxes are now 
due and payable. ***”’ 
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Srarutes Invotvep (Cont.) 
Predecessor Enabling Acts (1862-1902) (Cont.) 


Gross Receipts 
Name of Company Tax Provision 
and Statute (Italics Supplied) 
Georgetown and Tennallytown 
Railway Company 


Act of August 22, 1888 “Sec. 1. *** [S]aid com- 

| 25 Stat. 446 pany shall pay to the Dis- 

| trict of Columbia, in lieu 
of personal taxes for the 
mext ensuing year four 
per centum of its gross 
earnings upon traffic for 
the preceding year as 
shown by said verified 
statement, which amount 
shall be payable to the 
collector of taxes at the 
times and in the manner 
that other taxes are pay- 
able.*** 99 


Georgetown Barge, Dock, Ele- 
vator, & Railway Company 


Act of September 26,1888 ‘‘Sec. 5. *** [SJaid com- 
25 Stat. 492 pany shall pay to the Dis- 
trict of Columbia, as 

taxes for each year, five 

per centum of its gross 

earnings for the preced- 

ing year, as shown by said 

verified statement, which 

amount shall be payable 

to the collector of taxes at 

the times and in the man- 

ner that other taxes are 

now due and payable.***”’ 





A-13 


APPENDIX (Cont.) 
Srarures Invotvep (Cont.) 
Predecessor Enabling Acts (1862-1902) (Cont.) 
Gross Receipts 


Name of Company Tax Provision 
and Statute (Italics Supplied) 


Brightwood Railway Company 


Act of October 18, 1888 ““Sec, 2. *** [Said com- 
25 Stat. 560 pany shall pay to the Dis- 
trict of Columbia, in lieu 
of taxes upon personal 
property, including cars 
and motive power, for 
each year, four per centum 
of its gross earnings upon 
its traffic, which amount 
shall be payable to the 
collector of taxes at the 
times and in the manner 
that other taxes are now 
due and payable. ***”’ 


Washington and Arlington 
Ratlway Company 


Act of February 28, 1891 ‘‘Sec.3. ** * [S]aid com- 
26 Stat. 789 pany shall pay to the 
District of Columbia, in 

lieu of taxes on personal 

property for the next en- 

suing fiscal year, four per 

centum of its gross earn- 

ings upon traffic for the 

preceding year, which 

amount shall be paid to 

the collector of taxes at 

the times and in the man- 

ner that other taxes are 

or may be payable.* * * ”’ 
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APPENDIX (Cont.) 


Sratutes Iwvorvep (Cont.) 


Predecessor Enabling Acts (1862-1902) (Cont.) 
7 Gross Receipts 
Name of Company Tax Provision 
and Statute (Italics Supplied) 


District of Columbia Suburban 
Railway Company 


Act of July 5, 1892 “Sec. 4. *** [Slaid com- 
27 Stat. 66 pany shall pay to the Dis- 
trict of Columbia, in lieu 
of personal taxes upon 
personal property, includ- 
ing cars and motive power, 
each year, four per centum 
of its gross earnings, 
which amount shall be pay- 
able to the collector of 
taxes at the time and in 
the manner that other 
taxes are now due and 
payable. 0009) 


Washington and Great Falls 
Electric Railway Company 


Act of July 29, 1892 “‘Sec.7. ** * [S]aid com- 
27 Stat. 326 pany shall pay to the Dis- 
trict of Columbia, in lieu 
of personal taxes upon 
personal property, includ- 
ing cars and motive power, 
each year four per centum 
of its gross earrings, 
which amount shall be 
payable to the collector of 
taxes at the times and in 
the manner that other 
taxes are now due and 
payable. ° * °”? 
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APPENDIX (Cont.) 


Sraturtes Ixvorvep (Cont.) 
Predecessor Enabling Acts (1862-1902) (Cont.) 


Name of Company 
and Statute 


Maryland & Washington Rail- 
way Company 


Act of August 1, 1892 “Sec. 4. *** [S]aid com- 
27 Stat. 341 pany shall pay to the Dis- 
trict of Columbia, in lieu 
of personal taxes upon 
personal property, in- 
cluding cars and motive 
power, each year, four 
per centum of tts gross 
earnings, which amount 
shall be payable to the 
collector of taxes, at the 
times and in the manner 
that other taxes are now 
due and payable.***”’ 
Washington, Alexandria and 
Mount Vernon Electric Rail- 
way Company 


Act of August 23, 1894 “Sec. 15. *** [SJaid com- 
28 Stat. 494 pany shall pay to the Dis- 
trict of Columbia, in lieu 
of personal taxes upon 
personal property, in- 
cluding cars and motive 
power, each year, four 
per centum of its gross 
earnings in the District 
of Columbia, which 
amount shall be payable 
to the collector of taxes 
at the times and in the 
manner that other taxes 
are now due and pay- 
able.*** 9? 
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APPENDIX (Cont.) 
Srarutes Invotvep (Cont.) 


Predecessor Enabling Acts (1862-1902) (Cont.) 


ao Receipts 
Name of Company ax Provision 
and Statute (testes Supplied) 
Washington and Marlboro 
Electric Ratlway Company 


Act of March 2, 1895 “Sec. 16. ° * * [SJaid 
28 Stat. 717 company shall pay to the 
District of Columbia, in 
lieu of personal taxes upon 
personal property, includ- 
ing cars and motive power, 
each year, four per centum 
of its gross earnings, 
within the District of Col- 
umbia, which amount shall 
be payable to the collector 
of taxes at the times and in 
the manner that other 
taxes are now due and 
payable. * ° °”’ 


Capital Railway Company 


Act of March 2, 1895 ‘¢Sec, 21. *** [S]aid com- 
28 Stat. 721 pany shall pay to the 
District of Columbia, in 
lieu of personal taxes upon 
personal property, in- 
cluding cars and motive 
power, each year, four per 
centum of tts gross earn- 
ings, which amount shall 
be payable to the collector 
of taxes at the times and 
in the manner that other 
taxes are now due and 
payable. e809 
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APPENDIX (Cont.) 
Srarotes Invotvep (Cont.) 
Predecessor Enabling Acts (1862-1902) (Cont.) 


Name of Company 
and Statute 
Baltimore and Washington 
Transit Company 


Act of June 8, 1896 “‘Sec. 9. That said com- 
29 Stat. 264 pany shall pay to the Dis- 
trict of Columbia, in lieu 

of taxes on personal prop- 

erty, for each fiscal year, 

four per centum of its 

gross earnings under this 

franchise upon its traffic 

for the preceding year 

derived from the opera- 

tion thereof within the 

District of Columbia, 

which amount shall be 

paid to the collector of 

taxes at the times and in 

manner that other taxes 


are or may be payable. 
@ee99 
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QUESTIONS PRESENTED 


Where Capital Transit Company, under a franchise 
granted by Congress, operated a street railroad system 
in the District of Columbia up to and including August 
14, 1956, and was, by the Act of July 1, 1902, as amended, 
required to ‘‘pay [as taxes] 2 per centum per annum 
on [its] gross receipts’’; and where, by the Act of July 24, 
1956, Congress ; (1) granted petitioner a franchise to operate 
a street railroad system in the District commencing Au- 
gust 15, 1956, (2) struck the provisions imposing the 2 per 
centum tax on gross receipts of companies operating street 
railroads, and (3) provided that petitioner ‘‘shall become 
subject to, and responsible for, all liabilities of Capital 
Transit Company of whatever kind or nature’’ in existence 
on August 15, 1956, the questions presented are: 


1. Was not the Tax Court correct in holding that Capital 
Transit Company’s liability for the gross receipts taxes 
in question, which were measured by the gross receipts real- 


ized during the periods July 1, 1955 to June 30, 1956 and 
July 1, 1956 to and including August 14, 1956, was a liability 
‘‘in existence’? on Angust 15, 1956, and that petitioner 
became ‘‘subject to, and responsible for’’ such liability, 
when to hold otherwise would result in the allowance of a 
tax-free period of operation contrary to the intention of 
Congress. 


2. Was not the Tax Court correct in holding that the 
provisions of Section 8(a) of the Act of July 24, 1956 which 
struck, ‘‘As of August 15, 1956’’, the provisions of the law 
which imposed the 2 per centum per annum tax on gross 
receipts of street railroad companies did not extinguish 
the existing liability of Capital Transit Company for the 
gross receipts taxes in question, but that such previously 
incurred liability was saved by the provisions of the General 
Saving Statute (1 U.S.C., Section 109). 
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IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,637 


D. C. Transrr System, INC., PETITIONER, 
Vv. 


District or COLUMBIA, RESPONDENT. 


BRIEF FOR RESPONDENT 


COUNTER-STATEMENT OF THE CASE 


The statement of the case set forth in the brief for peti- 
tioner is substantially correct. Those facts, in amplifica- 
tion of petitioner’s statement of the case, which respondent 
considers of significance, are set forth in the body of re- 
spondent’s brief. 


SUMMARY OF ARGUMENT 


Petitioner contends that the repeal of the gross receipts tax 
statute “As of August 15, 1956” extinguishes the liabilities of 
Capital Transit Company for gross receipts taxes on gross receipts 
realized by Capital Transit during the periods July 1, 1955 to 
June 30, 1956, and July 1, 1956 to and including August 14, 1956. 
To the contrary, however, the General Saving Statute (1 U.S.C. 
109), infra, “saves” the statutory liabilities of Capital Transit for 
gross receipts taxes incurred prior to repeal and retains the re- 
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pealed provisions of the statute for purposes of the enforcement 
of those pre-existing liabilities. 

“The Glass and American Security cases, infra, wherein this 
Court did not apply the provisions of the General Savings Statute, 
gre not in point because Congress, in repealing the statutory 
provisions there involved, clearly expressed its intent not to 
“save the repealed provisions. Those cases involved statutes which 
changed the existing tax rate. This Court held that it was the 
intention of Congress that the new rates immediately apply to 
existing liabilities for the taxes involved. 

The Act of July 24, 1956, infra, the repealing statute, is devoid 
- of any language which either states or implies that Capital Tran- 
" sit was to be exonerated from liabilities already incurred by it 
under the repealed statute. The General Saving Statute is appli- 
cable to these liabilities. 

By Section 14 of the Act which granted petitioner its fran- 
| chise, petitioner became “subject to, and responsible for, all lia- 
' pilities of Captial Transit Company of whatever kind or nature, 
known or unknown, in existence at the time” it acquired the 
assets of Captital Transit Company. Since the liability of Capital 
- Transit Company for the gross receipts taxes in question was in 
existence on August 15, 1956, the day on which petitioner ac- 
quired the assets of Capital Transit, petitioner became “subject 
to, and responsible for” that liability. 

The existing liability of Capital Transit for gross receipts taxes 
was an element considered in the contractural negotiations be- 
tween the officers of the old and the new companies in deter- 
mining the “price” to be paid Capital Transit for its assets. That 
liability was the largest single item listed in the schedule of cur- 
rent liabilities of Capital Transit Company attached to and made 
a part of the contract. 

The gross receipts tax on street railroads is not “for” the year 
+1 which the return is to be filed, or in which payment is to be 
made. Under such a “prospective” theory of taxation, a tax-free 
period of operation, tantamount to an exemption from tax, is 
conferred upon the taxpayer. An exemption of this nature can- 
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not be held to have been the intention of Congress. The tax 
here involved is not “for” a particular year, but attaches to gross 
receipts as they are received. If the tax is “for” a year, it is for 
the year in which the gross receipts are realized. Thus no tax- 
free period results, and no greater or lesser amount of tax can 
be collected than that which Congress intended. 

The District’s position that the gross receipts tax for which 
petitioner is liable is measured by the gross receipts of Capital 
Transit received during the period July 1, 1955 to June 30, 1956 
has been sustained by this Court in Columbia National Bank v. 
District of Columbia, infra, since Capital Transit Company con- 
tinued to operate in the District of Columbia after July 1, 1956. 
Petitioner seeks to avoid the impact of this decision by pointing 
out that the cessation of business by the Columbia National Bank 
in the cited case was voluntary while the cessation of business 
by Capital Transit Company was involuntary. Even if the ter- 
mination of Capital Transit’s operations was involuntary, that 
fact does not relieve it or petitioner from tax liability. Cessation 
of business by the Federal-American bank in the case of Hazen 
v. Hardee, infra, was involuntary, yet this Court held that the 
receiver of the bank was required to file a report of gross earn- 
ings realized in the year the bank ceased business “on the basis 
of which its tax liability was computed.” 

ARGUMENT 
I 
The Act of July 24, 1956 did not extinguish the liability of Capital 

- ‘Transit Company for the taxes claimed herein nor did Con- 

gress intend any such result. 


Section 14 of the Act of July 24, 1956, entitled ‘‘An Act 
to grant a franchise to D. C. Transit System, Inc., and for 
other purposes’’, 70 Stat. 598, ch. 669, provides in pertinent 
part as follows: 


‘“‘The Corporation at the time it acquires the 
assets of Capital Transit Company, shall become 
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subject to, and responsible for, all liabilities of 
Capital Transit Company of whatever kind or na- 
ture, known and unknown, in existence at the time 
of such acquisition, and shall submit to suit there- 
for as though it had been originally liable, and 
the creditors of Capital Transit Company shall 
have as to the Corporation all rights and remedies 
which they would otherwise have had as to Capital 
Transit Company; * * *.”’ 


Capital Transit Company ceased to operate its street 
railroad and bus system at midnight, August 14, 1956, and 
D. C. Transit System, Inc., acquired all of the assets of 
Capital Transit Company at 12:01 A.M. on August 16, 
1956 (J.A. 131, 142). Capital Transit Company, on July 
11, 1956, filed with the Assessor its sworn report showing 
gross receipts in the amount of $21,128,108.13 received by 
it during the preceding twelve month period ended June 
30, 1956 (J.A. 109, 132). On August 1, 1957, Universal 
Marion Corporation (formerly known as Capital Transit 
Company) filed with the Assessor a sworn report showing 
gross receipts in the amount of $2,884,140.32 received by 
it during the period July 1, 1956 to August 14, 1956 (J.A. 
(127, 128, 132). The taxes in question were computed by 
applying to the foregoing amounts of gross receipts the 
2 per centum tax rate imposed by Paragraph 5 of Section 
6 of the Act of July 1, 1902, 32 Stat. 619, ch. 1352 (Section 
47-1701, D. C. Code, 1951, Supp. IV), as amended. During 
‘the periods Capital Transit operated its street railroad 
‘and bus system in the District, that is, July 1, 1955 to 
June 30, 1956 and July 1, 1956 to August 14, 1956, the 
_ pertinent portion of Section 47-1701, supra, provided : 


‘Hach company operating a street railroad or 
both a street railroad and bus services in the Dis- 
trict of Columbia shall pay 2 per centum on their 
gross receipts * * *’’ 
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Petitioner (sometimes hereinafter referred to as D. C. 
Transit System, Inc., or as D. C. Transit) assumes for the 
purposes of Point I of its brief that the liability of Capital 
Transit for gross receipts taxes was in existence on Aug- 
ust 15, 1956, but argues that Section 8(a) of the Act of 
July 24, 1956, supra, which deleted the above-quoted por- 
tion of Section 47-1701, cancelled that liability. Petitioner 
contends that since the dates for the payment of the taxes 
herein involved had not yet arrived when Section 8(a) was 
enacted the tax could not be collected. In other words, 
there was a liability, but it could not be enforced. Apropos 
of this situation is the language of the Supreme Court in 
DeLaRama 8S. S. Company v. United States (1953), 344 
U.S. 386, 390, 97 L. Ed. 422, 73 S. Ct. 381: 


‘‘For the Government to acknowledge the liabil- 
ity but to deny the full extent of its enforceability 
recalls what was said in The Western Matd, 257 
U.S. 419, 433: ‘Legal obligations that exist but 


cannot be enforced are ghosts that are seen in the 
law but that are elusive to the grasp.’ ”’ 


The District contends, and the Tax Court held, that the Act 
of July 30, 1947, 61 Stat. 633, ch. 388 (1_ U.S.C. 109) not 
only saves the liability incurred by Capital Transit Com- 
pany for the gross receipts taxes in question, but also saves 
and keeps alive the gross receipts tax statute for the pur- 
pose of enforcing that liability. Section 109 of the Code, 
supra, provides in pertinent part as follows: 


“ epeal of an 
ure, Or it Icurred under such statute, un- 
less the repealing Act shall so expressly provide, 
and such statute shall be rented as still re- 
maining in force for the purpose of sustaining any 
proper action or prosecution for the enforcement 


of such penalty, forfeiture, or liability. * * *.” 
(Italics supplied) 
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As Judge Holtzoff stated in D. C. Transit System, Inc. 
vy. Pearson, et al, 149 F. Supp. 18, 23, the predecessor case 
to this one: 


‘This provision is applicable to tax laws. Thus 
in Hertz v. Woodman, 218 U.S. 209, 30 S. Ct. 621, 
54 L. Ed. 1001, it was held that an Act of Congress 
repealing an inheritance tax did not abrogate the 
liability for such tax in a case in which the death 
of the testator occurred prior to the date of repeal, 
but the tax was not due until a later time. Conse- 
quently, a repeal of a tax which had acerued prior 
to the effective date of the repeal, but is not due 
and payable until later, does not affect liability 
for its payment.”’ 


In DeLaRama S. S. Company v. United States, supra, 
‘the Supreme Court stated at 344 US. 389: 


‘“<By the General Savings Statute Congress did 


not merely save from extinction a liability in- 
curred under the repealed statute; it saved the 
statute itself: 


‘and such statute shall be treated as still re- 
maining in force for the purpose of sustaining 
any proper action . . - for the enforcement of 
such .. . liability.’ 


‘We see no reason why a careful provision of 
Congress, keeping & repealed statute alive for a 
precise purpose, should not be respected when do- 


ing so will attain exactly that purpose. 


“This case demonstrates the concrete, dollars- 
and-cents importance of saving the statute and not 
merely the liability. °° °”’ 


See also United States Lines Co. v. United States (Ct. Cl. 
1954), 124 F. Supp. 375, 377. 

D. C. Transit claims that the General Saving Statute set 
forth above is not applicable because Congress, in the 
Act of July 24, 1956, supra, expressly provided that the 
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liability and the statute in question not be saved, and be- 
cause this Court in District of Columbia v. Glass (1906), 
27 App. D.C. 576 and American Security & Trust Co. v. 
District of Columbia (1907), 29 App. D.C. 265, did not 
apply the General Saving Statute. In both the Glass and 
American Security cases a change in the tax rate on the 
gross earnings of banks and trust companies was involved. 
In the one case the tax rate was increased and, in the 
other, the tax rate was decreased. This Court held that 
each of the repealing statutes there involved clearly indi- 
cated that Congress intended the new rate to apply immedi- 
ately to the payments of taxes then due, and that the old 
rate was not to remain in effect; i.e., was not to be ‘‘saved’’. 

In Columbia National Bank of Washington v. District 
of Columbia (1952), 89 U.S. App. D.C. 224, 195 F. 2d 942, 
this Court stated that in both the Glass and American 
Security cases ‘‘the Court gave effect to the literal terms 
of the statute’’. Judge Holtzoff, in D. C. Transit System, 
Inc. v. Pearson, supra, thought the foregoing cases were 
inapplicable and that the construction by this Court of the 
statutes in those cases was based on ‘‘their peculiar back- 
ground and phraseology.’’ The Tax Court in its opinion 
herein stated that since this Court did not comment upon 
the General Saving Statute in the Glass ease, ‘‘It may have 
been overlooked.’’ The more obvious answer is that in 
both the Glass and American Security cases, the Court did 
not apply the General Saving Statute because it was the 
conclusion of the Court that the repealing statutes ‘‘ex- 
pressly’’ provided that the changes made by those statutes 
were to supersede previously existing liabilities. 

At page 14 of petitioner’s brief, it is stated that if Con- 
gress in enacting Section 8(a) of the Act of July 24, 1956, 
supra, had intended to save Capital Transit’s liability for 
gross receipts taxes, it would have expressed such intent 
by adding a separate ‘‘savings’’ clause to such Act as it 
did in Section 2 of the Act of July 26, 1939, 53 Stat. 1107, 
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ch. 367, which reduced the gross receipts tax on street 
railroads from 4 per centum per annum to 3 per centum 
per annum.’ The separate ‘‘saving’’ clause was undoubt- 
edly inserted in the 1939 amendment to avoid the effect of 
the Glass and American Security decisions upon an identi- 
eal subject. 

If the General Saving Statute does not apply in this 
case, it is a superfluous measure. If, as petitioner seems 
to contend, each repealing statute must have its own ‘‘sav- 
ing’? clause, then there is no purpose to 1 U.S.C. 109, supra. 


Congress did not intend to exempt petitioner from 
the taxes claimed herewn. 


Petitioner attempts to avoid the provisions of the Gen- 
eral Saving Statute set forth above by contending that 
Congress intended the provisions of Section 8(a) of the 
1956 Franchise Act to be given retroactive application. 
‘Stated otherwise, petitioner contends that Congress in 
‘Section 8(a), supra, clearly expressed its intention that 
liabilities already incurred for gross receipts taxes under 
the provisions of Section 47-1701, supra, were not to be 
considered as ‘‘saved’’ under the provisions of the General 
Saving Statute. Section 8(a) and the other sections of 
‘the Act of July 24, 1956 will be searched in vain for any 
such intention, expressed or implied. 

Petitioner maintains that Congress expressed its inten- 
tion to eliminate prior liability since, in Section 8(b), it 
merely ‘“‘exempted’’ petitioner from the gross sales tax, 
the compensating use tax, the excise tax on the issuance 
of certificates of title to motor vehicles, the personal prop- 
erty tax and the mileage tax, whereas in Section 8(a) it 
struck out the tax completely as to the whole world, thus 
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affecting not only petitioner alone, but also any taxpayers 
who might otherwise have a liability for the tax, including, 
of course, Capital Transit.”’ (Pet’s Br., p.15). This argu- 
ment is demonstrably incorrect. 

It is obvious that to ‘strike out’’ the provisions of the 
various tax laws referred to in Section 8(b) would be a 
practical impossibility since those tax laws have general 
application to all types of individuals and businesses, and 
annually produce a substantial portion of the revenue es- 
sential to the efficient operation of the District Govern- 
ment. However, Capital Transit was the only company 
operating a street railroad in the District, and the gross 
receipts tax provision of Section 47-1701 pertained only 
to companies operating street railroads in the District. 
Congress was aware that D.C. Transit System, Inc. would 
be the only company operating a street railroad in the Dis- 
trict after August 15, 1956; its legislative activities were 
directed entirely to that result. There was, therefore, no 
need to retain the gross receipts tax. It was on this posture 
of the matter that Congress ‘“‘struck’’ the gross receipts 
tax. Section 8(a) ‘‘carves no exception from the general 
saving statute and does not interfere with the collection 
of unpaid taxes which accrued prior to repeal.’? Alaska v. 
American Can Company (1959), 358 U.S. 224, 3 L. Ed.2d 
257, 79 S. Ct. . 

Under the heading ‘‘Specific Intent of Congress’? (Pet’s 
Br. p. 16), petitioner quotes from H. Conf. Rep. No. 2751, 
84th Cong. as follows: 


‘‘Subsection (a) of section 8 of the conference 
substitute relieves the corporation of the obliga- 
tion to pay the 2 percent gross receipts tax which 
under existing Jaw it would be required to pay 
upon commencment of its operations in the Dis- 
trict of Columbia.’’ (Italics supplied by peti- 
tioner). 
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Immediately following that quotation, petitioner’s brief 
states: 


‘<The only ‘2 percent gross receipts tax’ which 
petitioner would have had to pay ‘upon commence- 
ment of its operations’ was the 1957 tax payable on 
the report of gross receipts of the fiscal year of 
1956, filed by Capital Transit on July 11, 1956, and 
becoming payable in September, 1956. Gross re- 
ceipts taxes on petitioner’s own operations would 
not have fallen due for more than a year. The in- 
tent of Congress was not merely to exempt peti- 
tioner from the gross receipts tax prospectively, 
but also to ‘relieve’ petitioner of the ‘obligation 
to pay’ the tax that Capital Transit would have 
had to pay in a month or so, an obligation which, 
but for Section 8(a), petitioner would have as- 
sumed.”? (Emphasis supplied by petitioner) 


Petitioner contends that the Conference report shows that 
D. C. Transit System, Inc., was to be relieved of the obli- 


gation to pay the gross receipts taxes for which liability 
had already been incurred by Capital Transit Company. 
The argument of petitioner assumes facts which were not 
in existence at the time of the writing of Conference Report 
‘No. 2751, to wit: ‘“The corporation’’ [D. C. Transit Sys- 
tem, Inc.] was under no ‘‘obligation to pay’’. any gross 
‘receipts tax incurred but not yet paid by Capital Transit 
Company, so that it would have been futile to ‘‘relieve’’ 
‘petitioner of a non-existent obligation to pay. Also, there 
‘was no “existing law’? under which petitioner would be 
required to pay any ‘‘obligation”’ of Capital Transit Com- 
pany. 

The above language as quoted from the Conference 
Report is susceptible of only one interpretation. That 
interpretation sustains the position of the District that the 
liability for a gross receipts tax imposed by the provi- 
sions of Section 47-1701, supra, attaches on the day of com- 
mencement of the operation of the street railroad in the 
District, and the liability continues to acerue as each item 
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of gross receipts is received. As the Conference Report 
indicated, D. C. Transit would not incur liability to pay a 
gross receipts tax ‘‘upon commencement of its operations 
in the District of Columbia.’’ The language of the Report 
is decidedly prospective. 

It is, of course, apparent from a reading of Section 8(a) 
of the Act of July 24, 1956, supra, that Congress in that 
section used no language which could be interpreted as 
indicating an intent to retroactively exempt Capital Tran- 
sit Company from an existing liability. The beginning 
words of Section 8(a), ‘‘As of August 15, 1956,’’ are 
significant. These words provide the intent of Congress 
pertaining to the matter under discussion. These words 
merely affirm the elementary rule of statutory construc- 
tion that a statute operates prospectively from the date 
of its enactment or effective date. There is no language 
used in Section 8(a) which indicates an intention on the 
part of Congress that the existing liability of Capital 
Transit Company for gross receipts taxes incurred during 
past periods of time should not be ‘‘saved’’ under a Gen- 
eral Saving Statute enacted by Congress for the precise 
purpose of saving such a liability. If Congress had in- 
tended to abate the tax liability of Capital Transit Com- 
pany for a period prior to August 15, 1956, the words of 
Section 8(a) ‘‘As of August 15, 1956’? would have read, 
for example, ‘‘As of June 30, 1955.’’ It is a matter of 
record that H.R. 8901, a bill directed to Capital Transit 
Company designed to continue Capital Transit as an oper- 
ating company, provided in Section 3(a) language identi- 
eal to Section 8(a) of the Act of July 24, 1956 except that 
instead of the words ‘‘As of August 15, 1956,’ that phrase 
read ‘‘As of June 30, 1956.” Thus, Congress’ intention 
that the ‘‘exemption”’ of D. C. Transit from gross receipts 
tax should be prospective in application is specifically indi- 
cated. Had it intended otherwise, it would have at least 
retained the June 30, 1956 date which had been inserted in 
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ILR. 8901, or have inserted an earlier date which would 
have achieved the exact result contended for by petitioner- 
Congress must be credited with knowledge and aware- 
ness of its own General Saving Statute whenever it enacts 
a repealing statute, especially when the statute repealed 
is a tax statute. Congress knows when it repeals a revenue 
measure that there are almost always accrued, but unpaid, 
taxes due under the law to be repealed. If it wishes to 
abate previously incurred tax liabilities, the abatement must 
be clearly expressed, otherwise the General Saving Statute 
will prevent the abatement. If it does not wish to abate 
pre-existing liabilities, Congress merely couches the lan- 
guage of the repealing statute in terms which speak from 
the effective date thereof, and, in the knowledge that the 
srovisions of its General Saving Statute will achieve the 
intended result, otherwise remains silent on the matter of 
liability. It is only when the repealing statute itself con- 
tains a ‘“‘saving’’ clause that a question arises as to the 
applicability of the General Saving Statute. See Alaska v- 
American Can Company, supra. There is no ‘‘saving”’ 
clause in the Act of July 24, 1956, supra. 
_ At the time of the enactment of the Act of July 24, 
1956, Congress was aware that Capital Transit Company 
was currently exercising its franchise in the District of 
‘Columbia. Congress, therefore, knew that Capital Tran- 
sit was incurring liability for numerous operating ex- 
penses, including gross receipts and other taxes such as 
franchise taxes under the District of Columbia Income and 
Franchise Tax Act of 1947, as amended. With this in 
mind, Congress stated in Section 14 of the Act that peti- 
tioner ‘at the time it acquires the assets of Capital Transit 
Company, shall become subject to, and responsible for, 
all liabilities of Capital Transit Company of whatever kind 
or nature, known or unknown, in existence at the time of 
_ such acquisition.”’ (Italics supplied). It is only reason- 
able to assume that had Congress intended to extinguish 
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the liability of Capital Transit Company for the gross 
receipts taxes in question, or to provide that D. C. Tran- 
sit System, Ine. should not become subject to Capital Tran- 
sit’s liability for such gross receipts taxes, it would have 
clearly so stated. However, Congress did not so provide, 
either expressly or by necessary implication, but adopted 
the all-covering and all-inclusive language set forth in 
Section 14 of the Act of July 24, 1956, supra. The instant 
ease differs from the Glass and American Security cases 
in this very vital aspect. 

The argument of D. C. Transit System, Inc. is directed 
to a claim that Section 8(a) of the 1956 transit fran- 
chise act exonerated Capital Transit Company from lia- 
bility to the District for gross receipts taxes incurred 
as a consequence of Capital Transit Companvy’s opera- 
tions in the District up to August 15, 1956. It is not sug- 
gested, nor could it seriously be contended, that any part 
of the 1956 Act relieved Capital Transit from liability 
for any other tax resulting from its operations. As peti- 
tioner itself says in its brief all of the exemptions con- 
tained in Section 8(b) of the 1956 Act are directed exclu- 
sively to D. C. Transit System, Inc. If it was the intention 
of the Congress to confer upon Capital Transit Company 
an abatement of its liability for gross receipts taxes, it is 
difficult to conceive a basis for retaining the liability of 
Capital Transit Company for other taxes for which, under 
Section 14 of the Act, D.C. Transit would become liable. 
It is notable further that in none of the exemption provi- 
sions of the 1956 Act, including the provision pertaining to 
the repeal of the gross receipts tax imposed upon street 
railroad companies, is there any reference whatsoever to 
Capital Transit Company, an oversight on the part of 
Congress which is clearly expressive of a failure upon the 
part of the Congress to conceive that it was conferring 
upon Capital Transit Company and, in turn, upon D. C. 
Transit System, Inc., relief from a tax liability which 
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would confer no benefit whatsoever upon the District 
Government or upon residents of the District. The events 
which culminated in the cessation of the operations of 
Capital Transit Company, matters which were of common 
knowledge at the time of the enactment of the 1956 mass 
transportation franchise act, are hardly suggestive of 2 
disposition upon the part of the Congress to confer a 
tax exemption of approximately $500,000 upon a com- 
pany which, on August 15, 1956, would no longer be en- 
gaged in the transportation of persons in the District of 
Columbia. Beneficence of this degree to Capital Transit 
Company accords neither with the provisions of the 1956 
Act, nor with any other facts or circumstances which gave 
rise to the present operations of D.C. Transit System, Inc. 

It is clear from a reading of the Act of July 24, 1956, 
supra, that Congress left to the officials of the old and 
the new companies the matter of the ‘‘price’’ to be paid 
for the assets of Capital Transit Company. Congress did 
not, of course, enter into these purely private contractural 
negotiations. The purchase price of the assets of Capital 
Transit Company was based upon the financial condition 
of Capital Transit as reflected by a balance sheet attached 
to the contract. (Joint Appendix following page 76). As 
the Tax Court stated in its opinion (J.A. 188) : 


“* © * Tt showed a surplus of approximately 
$20,000,000.00, of which slightly more than $6,000,- 
000.00, was represented by cash in bank. The 
surplus was determined by subtracting from the 
gross assets certain indebtedness or reserves for 
sndebtedness set up on the books for Capital Tran- 
sit, including the item following: ‘Gross receipts 
tax—D. C.— $382,011.57’. * * °”. 


As Judge Holtzoff stated in D.C. Transit System, Inc. v- 
Pearson, supra: 


‘Tt seems reasonable to think that this tax 
must have been considered in the negotiations be- 
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tween the representatives of the old and new com- 
panies, for it is the largest single item listed in the 
schedule of current liabilities of Capital Transit 
Company. It is not at all unlikely that the amount 
of the cash payment that the new company agreed 
to make to Capital Transit Company was influ- 
enced by the existence and size of this tax liability 
that the new company was undertaking to assume. 
No doubt this matter must have entered into the 
negotiations.’’ 


In view of the foregoing, and assuming that it was the 
intent of Congress to abate Capital Transit’s existing lia- 
bilities for gross receipts taxes, it is difficult to believe 
that the officials of the new transit system would not have 
insisted upon ‘‘some’’ language to that, effect in the act 
which granted petitioner its franchise. That act is barren 
of any reference thereto. gti, 


I 


By reason of its assumption of the liabilities of Capital Transit 
Company in existence on August 15, 1956, petitioner is liable 
for the taxes in question because on that date Capital Transit 
Company’s liability for such taxes was in existence. 


Pursuant to Section 14 of the Act of July 24, 1956, 
supra, petitioner became ‘‘subject to and responsible for, 
all liabilities of Capital Transit Company of whatever 
kind or nature, known or unknown, in existence” on August 
15, 1956. Point II of petitioner’s brief is to the effect that 
there was no liability on the part of Capital Transit Com- 
pany for the taxes in question ‘‘in existence’’ on August 
15, 1956, and, accordingly, D. C. Transit assumed no such 
liability on that date because: . 


‘‘(1) the gross receipts tax was a prospective 
franchise tax for the privilege of doing business 
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in a given franchise year, measured by the gross 
receipts of the preceding year * * * and 


‘<(2) Congress unilaterally deprived Capital 
Transit of its privilege of doing business as of mid- 
night on August 14, 1956, by confiscating its fran- 
chise effective as of that time.’’ (Pet’s Br. pp. 
18-19). 


Petitioner has apparently abandoned its Tax Court con- 
tention that it is not liable for the controverted taxes since, 
on August 15, 1956, payment thereof was not then due; thus, 
‘Capital Transit’s liability for those taxes was not in exist- 
ence. (J.A. 189-194). 

This Court has held that the gross receipts tax on street 
railroads is a franchise tax upon the privilege of doing 
business in the District of Columbia, but it is not, as 
petitioner contends, a tax ‘‘for’’ the year following the 
year in which gross receipts are received. To the contrary, 
‘since the gross receipts tax is upon the ‘‘nrivilege’’ of do- 
‘ing business, liability therefor attaches from the first day 
the privilege is exercised. 

As the Tax Court stated in its opinion: (J.A. 185) 


“The Court does not believe that it must be 
held that the gross receipts tax covers the year 
following that during which the measuring gross 
receipts were received, merely because the tax is a 
franchise tax. The Corporation Tax Law of 1909, 
imposed a franchise tax for the privilege of being 
a corporation, measured by net income. The tax 
there involved covered the period during which 
the measuring net income was received. The lan- 
guage imposing the tax was in substance no differ- 
ent from that in the District of Columbia law im- 
posing the gross receipts tax on street railroad 
companies. The language in the Corporation Tax 
Law was the following: 


‘Bvery corporation * * * shall be subject to pay 
annually a special excise tax with respect to the 
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carrying on or doing business * * * equivalent to 
one per centum upon the entire net income * * *.’ 


‘<The same is true of that portion of the District 
of Columbia Income and Franchise Tax Act of 
1947 (Chapter 15 of Title 47, D. C. Code, 1951 
Edition), whereunder the franchise tax for the 
privilege of engaging in a trade or business in the 
District is for the year covered by the return, 
but paid in the year following. * * *”’ 


The gross receipts tax statute requires that the ‘‘privi- 
lege’’ be taxed ‘‘each year” measured by the gross receipts 
‘each year.’’? Any other construction leads to a tax-free 
period, a construction which cannot be held to have been 
the intention of Congress. The statute does not state 
that the tax is ‘‘for’”? the year in which the return is due 
and the tax is to be paid, but simply states that ‘‘Hach 
company operating a street railroad * * * in the District 
of Columbia shall pay 2 per centum per annum on their 
gross receipts * * *.”’ (Emphasis supplied). 

The prospective construction of the statute sought by 
petitioner would negative the clearly expressed intent of 
Congress that a tax be paid by a street railroad company 
on each year’s ‘‘gross’’ receipts. Such a construction 
would allow the company to exercise its privilege and 
realize receipts for the first year, or part thereof, of its 
operation, and yet not be subject to tax upon that privilege. 
There is no valid reason for believing that Congress in- 
tended under this statute to confer a partially tax free 
franchise upon street railroads in the District of Columbia. 

Since the gross receipts tax on street railroads is a tax 
upon the privilege of doing business in the District, it is 
only proper to conclude that from the moment the privi- 
lege is first exercised, or, more precisely, from the mo- 
ment the first item of gross receipts resulting from the exer- 
cise of the privilege is received, tax liability, in an undeter- 
mined amount, accrues. Necessarily, the report of entire 
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gross receipts received during any given year, whether fiscal 
or calendar, cannot be made until after the close of the 
year, that is, at some time after the beginning of the next 
succeeding year. The impossibility of ascertaining annual 
gross receipts until the end of the year does not mean that 
the tax is levied for a period subsequent to that of their 
receipt. As this Court stated in Columbia N ational Bank 
vy. District of Columbia, 89 U.S. App. D.C. 224, 229, 195 F. 
2d 942: 


‘<The gross-earnings tax has been declared to be 
a franchise tax on the privilege of doing business. 
We think this immaterial here, for petitioner was 
exercising that privilege when the taxed earnings 
were realized.”’ 


Under the ‘‘prospective’’ theory advanced by petitioner, 
‘no tax is imposed on the ‘‘privilege’’ of doing business as 
a street railroad in the first year of operation. The first 
gross receipts tax paid by a street railroad under this 
‘theory is for the ‘‘privilege’’ of doing business in the 
second year of operation measured by the gross receipts 
|‘ yealized from the first year’s operation. But, under this 
theory, the gross receipts realized in the final year, no mat- 
‘ter how substantial (business could be done up to the 
last day of the year), are not subject to tax, that is, are 
not made the measure of any tax. 

In summary, according to petitioner, the ‘‘privilege’’ of 
_ operating in the first year is not subject to tax, but the 
| “¢gross receipts’? realized in that year are made the meas- 
ure of the tax for the ensuing year, while the ‘‘gross re- 
ceipts’’ realized in the final year of operation are not 
| made the measure of any tax, even though the ‘‘privilege” 
of operating in that year is subject to tax. 

It is this line of reasoning which gives rise to the con- 
tention of D. C. Transit System, Inc. that in the case of 
Capital Transit Company such an exaction would be illegal 
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for, as petitioner says, the tax can hardly be exacted from 
Capital Transit for the exercise of a future privilege which, 
by operation of law, Capital Transit was foreclosed from 
enjoying. Petitioner’s ‘‘prospective’’. philosophy would 
thus result, as to Capital Transit, in the exercise of a 
taxable privilege the gross receipts from which are tax 
free. 

As the Supreme Court said in Helvering v. Stockholms 
Enskilda Bank, 293 U.S. 84, 93, 179 L. Ed. 211, 55 S. Ct. 50, 
in construing the Revenue Act of 1926: 


“c* * * The intention of the lawmaker controls 
in the construction of taxing acts as it does in the 
construction of other statutes, and that intention 
is to be ascertained, not by taking the word or 
clause in question from its setting and viewing it 
apart, but by considering it in connection with the 
context, the general purposes of the statute in 
which it is found, the occasion and circumstances 
of its use, and other appropriate tests for the 
ascertainment of the legislative will. * * * The in- 
tention being thus disclosed, it is enough that the 
word or clause is reasonably susceptible of a mean- 
ing consonant therewith, whatever might be its 
meaning in another and different connection. We 
are not at liberty to reject the meaning so estab- 
lished and adopt another lying outside the inten- 
tion of the legislature, simply because the latter 
would release the taxpayer or bear less heavily 
against him. To do so would be not to resolve a 
doubt in his favor, but to say that the statute does 
not mean what it means. * * *’?, 


This Court in Red River Broadcasting Co., Inc. v. 
Federal Communications Commission, 69 App. D.C. 1, 98 
F’. 2d 282, cert. den. 305 U.S. 625, 83 L. Ed. 400, 59 S. Ct. 86, 
has said, as did the Circuit Court of Appeals for the Eighth 
Circuit in United States v. Anderson, 76 F. 2d 375, 378, 
that, ‘A well-settled rule of statutory construction enjoins 
courts not to attribute to the Legislature a construction 
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which leads to absurd results.” See also National Homeo- 
pathic Hospital Assn. of District of Columbia v. Britton, 
79 U.S. App. D. C. 309, 312, 147 F. 2d 561, 564. Nor are 
statutes directed to the raising of governmental revenues 
to be resolved in the manner least productive of the re- 
sults which legislatures, through their revenue acts, have 
sntended to achieve. Colgate-Palmolive-Peet Company V. 
United States, 320 U.S. 422, 64 S. Ct. 227, 88 L. Ed. 143. 

The adoption of the premise advanced by petitioner 
which confers upon Capital Transit an exemption from 
gross receipts tax in the District produces a result incon- 
sistent with an intelligent production of governmental 
revenues; a result unascertainable through reference to any 
Congressional manifestation either in the gross receipts 
tax statute or the history of that enactment. 

In its brief, pages 20-29, petitioner seeks to show the 
<¢prospective’’ nature of street railroad enabling acts prior 
to 1902. It points out that of 18 such acts, 4 contained no 
gross receipts tax provision in any form, 6 contained the 
‘so-called (by petitioner) ‘‘Rock Creek”’ form which states 
that the ‘‘company shall pay to the District of Columbia, 
‘as taxes for each year, four per centum of its gross earn- 
‘ings for the preceding year’, and 8 contained the so-called 

(again by petitioner) ‘‘Bckington’’ form which states that 
‘the company shall pay ‘‘each year four per centum of its 
gross earnings.’? Then, despite the fact that the Ecking- 
‘ton form was used in the majority of cases (and in six of 
' the last seven enabling acts), petitioner states: (Pet’s Br. p. 

22) 


‘Since Congress indicated in 1893 that it re- 
garded both forms as ‘similar’ (S. Rep. 1379, 
supra), Congress must have regarded that all of 
such gross receipts tax provisions were either 
prospective or retroactive. Since the Rock Creek 
form is clear and unambiguous and the Hcking- 
ton form is ambiguous and since both forms were 
intended to be ‘similar,’ any doubt as to which 
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controls the nature of the tax must be resolved 
in favor of the clear, unambiguous form, i.e., the 
prospective Rock Creek form.’’ 


Petitioner’s argument rests on an unsound foundation. 
There is nothing ambiguous in the language that a street 
railroad company shall pay ‘‘each year four per centum 
of its gross earnings.”’ 

The Capital Transit Company was formed in 1933 as 
a result of the merger of the Capital Traction Company 
and the Washington Railway and Electric Company (see 
Joint Resolution To authorize the merger of street rail- 
way corporations operating in the District of Columbia, 
and for other purposes, approved January 14, 1933, 47 
Stat. 752) (J.A. 16). Petitioner seeks some support for 
its ‘‘prospective nature of street railway enabling acts’’ 
argument from the fact that the Capital Traction Company 
was formerly the Rock Creek Railway Company, and, pre- 
sumably, that Capital Transit, as a result of the above- 
mentioned merger, became subject to the gross receipts tax 
under the ‘‘Rock Creek” form. . However, the other party 
to said merger, the Washington Railway and Electric com- 
pany, was formerly known as the Washington & Great Falls 
Electric Railway Company (J.A. 116-117), and this com- 
pany paid to the District ‘‘each year four per centum of 
its gross earnings’’ (see Pet’s Br. p. A-14). There is no 
way of knowing, therefore, which, if either, of the tax 
provisions in the enabling acts of the two companies in- 
volved in the 1933 merger survived the merger. It is 
reasonable to assume, however, that neither of those tax 
provisions survived the merger because the Act of July 
1, 1902, supra, as amended by the Act of April 28, 1904, 
33 Stat. 564, ch. 1815 was then in effect, and the ‘‘new 
company,’” i.e., Capital Transit Company, became subject 
the Inine Reactation approved danuary-it; 1988, supra: “Cepitel tae 


acquired the aszets and assumed the liabilities of both merging 
companies, 
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thereto with no ‘‘tie-in’’ to any tax provision contained 
in any enabling act passed prior to the 1902 Act. 

Absent the foregoing, the effect of the May 18, 1954 
(68 Stat. 118, ch. 218) amendment to the Act of July 
1, 1902, supra, was to cut out such ‘‘tie-in.”? As the Tax 
Court stated: (J.A. 180) 


‘<The effect of the amendment of May 18, 1954, 
was to cut out the tie-in with the several and diver- 
gent statutes enacted prior to July 1, 1902. An infer- 
ence can be safely drawn, the Court believes, that 
Congress intended that street railroads should re- 
port and pay gross receipts taxes on a fiscal year 

basis, thus adopting or confirming a practice to 
that effect which grew up after the change from 
calendar to fiscal year basis made in 1945 by the 
Assessor for purely administrative convenience. *° 

10 See. correspondence between Capital Transit Company and 


the Assessor, 1945 and 1946, set forth in Findings of Fact 18, 
herein.” 


In the dissenting opinion in Columbia N. ational Bank v. 
District of Columbia, 89 U.S. App. D.C. 224, 195 F. 2d 942, 
it was stated, referring to the gross earnings tax on banks 
involved in that case, that ‘‘The administrative practice 
has been that the tax being paid is for the then current 
year.’ But with respect to the gross receipts tax on street 
railroads the administrative practice has not been con- 
- sistent.- In this regard Judge Morgan stated in his opinion: 
(J.-A. 186) ; 


“<* © * Tn respect of the statutes prior to the Act 
of 1902, and in the early days of that act the ad- 
ministrative practice was to consider the tax as 
covering not the first year following that in which 
the revenue was received, but in some instances the 
second year thereafter.” In later years, how- 
ever, the administrative ruling and practice has 


17 See Findings of Fact 19, herein.” 
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been the opposite. (See opinion of Corporation 
Counsel of November 30, 1934, approved by the 
Commissioners, and correspondence between As- 
sessor and Capital Transit in 1945 and 1946, set 
forth in Findings of Fact 18, herein). 


A considerable portion of Point II of the brief of peti- 
tioner is directed to an argument that the District has 
administratively determined that the gross receipts tax 
upon street railroad companies is a tax for a year sub- 
sequent to that in which the company obtained gross re- 
ceipts (Pet’s Br. pp. 22-24). Petitioner refers to tax bills 
on which the words ‘‘for the tax year * * *’’, ‘‘For Fiscal 
Year 1957’ and ‘‘For Fiscal Year 1958’’ appear. These 
bills, as petitioner notes, were prepared by the Assessor 
of the District, and it is solely upon the use of language by 
the Assessor’s Office in the preparation of tax bills that 
petitioner bases its ultimate conclusion of District ad- 
ministrative agreement with the position of D. C. Transit 
System in this case. Although the legends upon the tax 
bills to which petitioner refers are, of course, in no way 
dispositive of the legal questions presented, these legends 
or indications that the bills are ‘‘For’’ a tax year or ‘‘For’’ 
a fiscal year are consistent with the requirements of law 
upon the Commissioners of the District and the accounting 
and fiscal officers of the District. 

The present Organic Act of the District of Columbia, 
which appears at page LIT of the first volume of the 
District of Columbia Code of 1951, authorizes the Com- 
missioners ‘‘to apply the taxes or other revenues of said 
District to the payment of the current expenses thereof, 
***) That Act requires the Commissioners annually to 
submit to the Secretary of the Treasury statements show- 
ing the contemplated activities of the District, including 
the cost thereof, for each fiscal year, and the Secretary 
of the Treasury is required to review the statements of 
the Commissioners and to prepare, in turn, a statement 
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which he must forward to the Commissioners. Upon re- 
ceipt of the Secretary’s statement, the Commissioners are 
required to present the Secretary’s statement and their own 
to the Congress for consideration. Upon approval by the 
Congress of the estimates of the cost of activities of the 
District, the Organic Act provides that fifty per centum 
of the approved estimates ‘shall be levied and assessed 
upon the taxable property and privileges in said District 
other than the property of the United States and of the 
District of Columbia; * * “>> The Organic Act provides 
further that the Commissioners, by general regulations con- 
sistent with the Act of March 3, 1877, may ‘“prescribe the 
time or times for the payment of all taxes and the duties 
of assessors and collectors in relation thereto. All taxes 
eollected shall be paid into the Treasury of the United 
States, and the same, as well as the appropriations to be 
made by Congress as aforesaid shall be disbursed for the 
expenses of said District,* * *”’ (Italics supplied). Thus, 
the Organic Act of the District of Columbia indicates that 
taxes collected by the District of Columbia are, in each 
ease, collected ‘‘for” a particular year; it could not under 
‘that Act be otherwise. Other provisions of District law 
are indicative of the desirability that tax bills contain 
identification, for purposes of administration, to show that 
the revenues represented by those bills are ‘‘for’’ a par- 
ticular fiscal year; that is, that the revenues are collect- 
‘ible in a particular year and available for the payment 
of the expenses of the District in that year. In this con- 
nection Section 47-501 of the District of Columbia Code 
provides: 


‘For the purpose of defraying such expenses of 
the District of Columbia as Congress may from 
time to time appropriate for, there hereby is levied 

or each and every fiscal year, a tax at such rate on 
the real and personal property subject to taxation 


in the District as will, when added to the other 





25 


taxes and revenues of the District, produce money 
enough to enable the District to pay promptly and 
in full all sums directed by Congress to be paid 
by the District, and for which appropriation has 
been duly made; and the Commissioners of the 
District of Columbia hereby are empowered and 
directed to ascertain, determine, and fix annually 
such rate of taxation as will, when applied as 
aforesaid, produce the money needed to defray 
the share of the expenses of the District during the 
year for which the rate is fixed; * * *’’. (Italics 
supplied) 


Another section of the Code requires that ‘‘fees collected 
by the District of Columbia shall be paid for each fiscal 
year into the Treasury of the United States to the credit 
of the District of Columbia unless otherwise provided by 
law * * *”’, (Section 47-126, D. C. Code, 1951). (Italics 
supplied) 

The requirements upon the District to prepare budget 


estimates which include contemplated expenditures as well 
as contemplated income and to submit them to the Con- 
gress is a matter of general knowledge. The proffer by 
the District before the District of Columbia Tax Court of 
the testimony of the then Finance Officer of the District 
is indicative of the necessity for identifying upon District 
tax bills the fiscal year in which the revenues represented 
by those bills may be considered as available to the Dis- 
trict for expenditure in governmental operations. Al- 
though the Tax Court, because it thought the testimony to 
be unnecessary, declined to permit the Finance Officer to 
testify as to the administrative reasons for the insertion 
upon tax bills of the legend ‘‘For fiscal year 1957” and 
‘“‘For fiscal vear 1958’’ the proffer by counsel for the 
District of the testimony of Mr. Martin is indicative of the 
purpose of those legends: 


‘‘Mr. Wrxon: The witness will testify, if your 
Honor please, that if he were asked the question 
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for [of] what significance are the words ‘for the 
fiscal year 1957’ on the bill forms which your 
Honor has before you now in evidence, the witness 
would respond that he must account for all of 
his taxes paid in the fiscal year 1957 and the bills 
are for that purpose of indicating that they repre- 
sent revenues collectible for the fiscal year 1957 
or in the fiscal year 1957.”’ (Tr. 82) 


In any event, no administrative official could, by the in- 
sertion of legends on tax bills, thereby effect a change in 
the tax laws of the District of Columbia. Furthermore, 
as stated by the Tax Court, ‘billing’? and “Cassessment” 
of gross receipts taxes are unnecessary procedures (J.A. 
186). See Dollar Savings Bank v. United States, 19 Wall. 
997, 240, 22 L. Ed. 80. 
A comparison of the language of the statute imposing 
‘a gross receipts tax on street railroad companies with 
language of other current franchise type tax statutes in 
the District of Columbia indicates that none of them im- 
poses a prospective tax. The District of Columbia In- 
come and Franchise Tax Act of 1947, as amended, imposes 
a franchise tax upon corporations and unincorporated busi- 
nesses ‘‘for the privilege of carrying on or engaging in 
any trade or business within the District and of receiving 
income from sources within the District, * * *’’ (Sees. 47- 
 4571a and 47-1574b, D.C. Code, 1951). The taxes on cor- 
porations and unincorporated businesses are levied ‘‘for 
each taxable year” and are applied to the taxable income 
of the taxpayers derived during the year of the exercise 
of the franchise, although payment necessarily occurs in 
a period subsequent to the year of operation. It has never 
_ been held that the franchise tax provisions of the District 
~ of Columbia Income and Franchise Tax Act are prospective 
"<n nature or that-a corporation is immune from tax upon 
the result of its first year’s operations. 
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The District of Columbia Sales Tax Act is also a privi- 
lege or franchise type of act. Sec. 47-2602, D. C. Code, 
1951, provides: 


‘‘Beginning on and after August 1, 1949, for the 
privilege of selling certain tangible personal prop- 
erty at retail sale and for the privilege of selling 
certain selected services defined as sales at retail 
in this chapter, a tax is hereby imposed upon all 
vendors at the rate of 2 per centum of the gross 
receipts of any vendor from the sale of such tan- 
gible personal property and services.” 


The essence of this taxing provision is that it is directed to 
the exercise of a privilege or franchise; the tax is imposed 
upon gross receipts, and it has never been held that the 
District sales tax is a prospective tax and not a current 
tax, although in the case of vendors, as in the case of 
street railroad companies, the taxes are not payable until 
the gross receipts have been secured by the taxpayer. 
(See Section 47-2612, D. C. Code, 1951). 

The similarity between the language of the District of 
Columbia Income and Franchise Tax Act and the District 
Sales Tax Act, when considered in relation to the language 
of the tax on gross receipts of street railroad companies re- 
quires a conclusion that in none of these acts was it in- 
tended by the Congress that the franchise or privilege 
tax should be payable for prospective operations. When 
Congress has intended prospective action, it has so stated. 
(See, for example, Sec. 47-709 D. C. Code, 1951, relating 
to valuation of real property in the District which pro- 
vides that when the valuations of real property in the 
District are approved by Commissioners they ‘‘shall con- 
stitute the basis of taxation for the next succeeding year.”’ 

In any event, whether the tax be considered prospective 
or retrospective in point of application, since Capital Tran- 
sit continued to do business as a street railroad in the 
District after July 1, 1956, it became liable for the gross 
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receipts tax herein measured by the gross receipts realized 
during the preceding twelve month period ended June 30, 
4956. This result was the only point upon which there 
was unanimous agreement by a panel of this Court in the 
Columbia National Bank case, supra. In case No. 10,844 
(which was not reheard en banc), the dissenting opinion 
states: (89 U.S. App. D. C. 228) 


“<* * * that the assessment in 1946 was for the 
fiscal year July 1, 1946, to June 30, 1947; that that 
in 1947 was for the year July 1, 1947, to June 30, 
1948; that since the taxpayer was in existence 
through November, 1946, it was required to pay 
for its franchise for the then-current year, 1946- 
47, and the fact that it thereafter went out of busi- 
ness before the end of that year has no effect upon 
its liability to pay for that year’s franchise; that, 
since it was irretrievably out of business prior to 
July 1, 1947, it could not be compelled to pay @ 
franchise tax for the privilege of doing business 
for the year 1947-48. I therefore concur in the 
result in No. 10844 and dissent in No. 10854.”’ 


' Petitioner seeks to avoid this ruling by showing that the 

Columbia National Bank case is not applicable because in 
that ease the bank ‘<voluntarily” ceased. business whereas 

in the instant case Capital Transit ceased business ‘‘in- 
voluntarily’. There are two answers to this argument. 
First, in Hazen v. Hardee, 64 App. D. C. 346, 78 F. 2d 230, 
the cessation of business by the bank there involved was 
involuntary, yet this Court held that Hardee, the receiver, 
_ was required to file on behalf of the bank a report of gross 
" earnings realized in the year it ceased business ‘‘on the 
basis of which its tax liability was computed.’’ As the 
Tax Court stated in its opinion, ‘‘the conclusion is ines- 
_ capable that the United States Court of Appeals would not 
have held that”? a report was required ‘‘unless the bank 
- was liable for the tax.”’ (J.A. 188). And further at page 
188 of the Joint Appendix: 
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sc@ © * The principle of the law of taxation that, 
with the exception of information returns, returns 
or reports of income, gross or net, are not required 
where there is no liability for the tax, is too well 
settled to need citation of authority.’’ 


Second, on July 1, 1956 Capital Transit, despite the re- 
peal of its franchise effective one year from August 14, 
1955, still had hopes that its franchise would be restored 
and that it would be permitted to continue operation after 
August 14, 1956. Those hopes were not without founda- 
tion. There was introduced in the House of Representa- 
tives a bill designated as ‘‘H.R. 8901’’ the provisions of 
which, if enacted, would have permitted Capital Transit to 
continue the operation of its street railroad system after 
August 14, 1956 (J. A. 198-199). Under Section 3 of such 
bill, Capital Transit Company would have been granted 
exemption from the gross receipts tax for future years. 
(J.A. 94-95, 199). HR. 8901 was an amendment to 8S. 
3073. A conference was held thereon by a ‘‘committee of 
conference” appointed by the House and the Senate which 
resulted in the striking out of S. 3073 in its entirety and 
the substitution of what is now the Act of July 24, 1956, 
entitled ‘‘An Act to grant a franchise to D. C. Transit 
System, Inc. and for other purposes”’ (J.A. 78, 200). The 
Conference Report is dated July 17, 1956 (J.A. 78). There- 
fore, up until that time, at least, Capital Transit had a 
very good reason for voluntarily continuing its operations 
in the District of Columbia. As a matter of fact, up to 
Angust 15, 1956, there was no assurance that D. C. Tran- 
sit System, Inc. would comply with Section 201(a) of Title 
2 of the Act of July 24, 1956, supra. In that event Capital 
Transit undoubtedly would have continued in operation 
for an indefinite period of time under Section 203 of 
said Act. 
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SUMMARY 


In view of the above, it is clear that Capital Transit was, 
on Angust 15, 1956, liable for the gross receipts tax meas- 
ured by the gross receipts received during the twelve month 
period ended June 30, 1956, and that result follows even 
though the tax be considered to be ‘‘for’’ the fiscal year 
commencing July 1, 1956. Capital Transit is also liable 
for the gross receipts tax measured by the gross receipts 
‘received during the period July 1, 1956 to August 1, 1956 
because such tax applies to each year in which gross re- 
eeipts are realized and are not ‘‘for’’ the next ensuing year. 
Petitioner, therefore, assumed such liabilities on August 
15, 1956 in accordance with the provisions of Section 14 
of the Act of July 24, 1956, supra. 


CONCLUSION 
The decision of the District of Columbia Tax Court af- 


firming denials of claims for refund of the taxes involved 
herein should be affirmed. 


Respectfully submitted, 


Cuester H. Gray, 

Corporation Counsel, D.C. 

Muuron D. Korman, 

Principal Assistant Corporation 
Counsel, D. C. 

Henny E. Wreon, 

Assistant Corporation Counsel, D. C., 

Leo J. Exate, Jz., 

Assistant Corporation Counsel, D. C., 

Attorneys for Respondent, 

District Building, 

Washington 4, D. C. 
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Petitioner believes that each and every argument 
advanced in the Brief for Respondent is conclusively 
answered by the cases and:authorities set forth in the main 
Brief for Petitioner: Since-Respondent’s Brief argues its 
points in a somewhat different order from Petitioner’s main 
Brief, this Reply Brief is devoted to replying to the prin- 
cipal arguments of Respondent’s Brief in the order in which 
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POINT I 


THE REPEALING PROVISIONS OF SECTION 
8(a) OF THE ACT OF JULY 24, 1956, EXTIN- 
GUISHED ANY AND ALL LIABILITY FOR THE 
TAX CLAIMED HEREIN. 


The first and the principal argument made by Respond- 
ent is that 1 U. S. C. §109 ‘‘saved’’ the tax for which, but 
for the repealing provisions of Section 8(a) of the Act of 
July 24, 1956 c. 669, 70 Stat. 598 [and but for Point I, 
infra] Petitioner would have been liable. Virtually all of 
Point I of Respondent’s Brief (pp. 5-13) is devoted to this 
argument. 

The above argument of Respondent is answered at 
pages 8-16 of Petitioner’s main Brief, where we show: 


(1) This Court has already held to the contrary in 
American Security & Trust Company v. District of 
Columbia, 29 App. D. C. 265 (1907), where an identical 
saving statute was quoted and specifically argued by 
the appellant in that case, as shown by the records and 
briefs of this Court. In the American Security case, 
this Court pointed out that, even where there is a 
saving statute like 1 U.S. C. §109, the repeal of a gross 
receipts tax extinguishes accrued liabilities not due or 
subject to collection until after the effective date of the 
repeal. See also District of Columbia v. Glass, 27 App. 
D. C. 576 (1906). 


(2) The statutory technique used by Congress in 
Section 8 of the franchise act for repealing the gross 
receipts tax herein shows the Congressional intent to 
extinguish the old tax liability even more clearly than 
did the comparable repealing provisions involved in 
the Glass and American Security cases. Such Con- 
gressional intent is evident from a comparison of the 
different statutory techniques adopted in subsections 
(a) and (b) of Section 8 of the franchise act. 
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(3). Congress showed its intent to extingnish ail 
liability under the old, repealed tax by failing to include 
the kind of special statutory language necessary to 
preserve a gross receipts tax in view of the Glass and 
American Security cases, i. e., language such as was 
contained in Section 2(b) of the Act of July 26, 1939, 
c. 367, Title IV, §2, 53 Stat. 1107. 


Abolition vs. Change of Rate 


In response to our first subpoint, as described above, 
Respondent argues that the Glass and American Security 
cases do not apply to an abolition of the gross receipts tax, 
but only to changes in the rate of the gross receipts tax. 
Respondent admits in its brief that under the Glass and 
American Security cases, where a new gross receipts tax 
rate is enacted, effective after the date the gross receipts 
tax return is filed but before the tax is due or subject to 
collection, the new rate applies even as to the gross receipts 
reported on the return filed. Respondent admits that if, in 
the instant case, the gross receipts tax rate had been 
reduced by the franchise act herein from its old rate of 2% 
to a new, lower rate, this case would have been the Glass 
ease all over again, and the lower rate would have applied 
as to all of the taxes claimed herein. 

In the instant case, the 2% tax claimed herein by 
Respondent for the fiscal year ended June 30, 1957 was 
$422,562. Respondent admits that if Section 8(a) of the 
franchise act, instead of abolishing the tax, had merely 
reduced the tax from 2% to 1%, Respondent, under the 
Glass case, would only have been entitled to collect $211,281 
in gross receipts taxes for the fiscal year 1957. If, similarly, 
the new tax rate had been reduced to 0.1%, Respondent 
concedes that, under the Glass case, it would only have been 
entitled to collect $21,281 for the fiscal year 1957. 

Respondent argues, however, that if instead of reducing 
the tax from 2% to some lesser rate, the tax is abolished 
completely, i. e., reduced to 0%, then Respondent is entitled 
to the full amount of $422,562 for the fiscal year 1957. The 
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absurdity and the inequity of Respondent’s theory appears 
from the third column of the following table which shows 
that although a change from 2% to 1% would result in a 
reduction of the tax payable herein, a change from 2% to 
0% would, under Respondent’s theory, result in no reduc- 
tion of the tax payable herein. Under Respondent’s theory, 
Petitioner would pay a substantially larger tax if the new 
rate were 0% than if the new rate were 1%. 


New Tax Rate 


2.0% 

19 

18 

17 

1.6 

15 

14 295,793 
13 274,665 
12 253,537 
11 232,409 
10 211,281 
0.9 190,152 190,152 
0.8 169,024 169,024 
0.7 147,896 147,896 
0.6 126,768 

0.5 105,640 

0.4 84.512 

0.3 63,384 

0.2 42,956 

01 21,281 

0 —— 


Abolition vs. Exemption 


In response to Petitioner’s second subpoint described 
above, Respondent argues that the repealing provisions of 
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the Glass and American Security cases were specific enough: 
to extinguish the old tax liability even in the face. of the 
saving statute (1 U.S.C. §109) but that the repealing pro- 
visions of Section 8 of the franchise. act were not specific 
enough. | os 

A careful examination of the repealing provisions of 
those two cases proves just the opposite, i.e., that the repeal- 
ing provisions in the Glass and American Security cases 
were far less specific in abolishing the old tax than the 
statutory technique used in Section 8 of the franchise act. 
In those two cases, the statutes in question repealed the 
previous gross receipts tax provisions and provided for a 
new tax at a new rate to be paid each year thereafter. 
Although the new statutes were made immediately effective 
in both of those cases, neither statute said in so many 
words that the new rate was to apply to taxes already 
reported on gross earnings received during the previous 
year and reported on returns already filed before the effec- 
tive date of the new statute. If the tax rate being changed 
by those two statutes had not been a gross receipts fran- 
chise tax, the language of the repealing provisions estab- 
lishing the new rates might well have been construed to 
mean that the new tax rate should only apply to taxes there- 
after to be reported and that the old tax liability would be 
‘saved? by the saving statute. Nothing on the face of 
the new statutes in the Glass and American Security cases 
required the extinguishment of the old rate and the estab- 
lishment of the new rate for taxes already reported. Yet, 
in those cases, this Court held that the old tax liability was 
extinguished and the new tax rate was established as of 
the effective date, and that nothing in the saving statute 
saved the old tax liability. iar 3 

It is very important to bear in mind that the tax repealed 
and abolished herein was the gross receipts tax—a tax of 
exactly the same character as those repealed and changed 
by the statutes in the Glass and American Security cases. 
It is equally important to observe, as pointed out at page 13 
of the main Brief for Petitioner, that the repealing language 
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in the Glass and American Security provisions was even 
less specific than the language used in the instant case. 

‘The statutory technique used by Congress in Section 8 
of the franchise act is far more specific in abolishing the 
old tax and extinguishing all liability due or subject to 
collection after the effective date than were the repealing 
provisions in the Glass and American Security cases. This, 
as Petitioner shows at pp. 12-17 of its main Brief, clearly 
appears from the contrast of statutory technique used by 
Oongress in abolishing the gross receipts tax in subsection 
(a) of Section 8, while merely exempting Petitioner from 
future taxes in subsection (b) of Section 8. 

As pointed out in Petitioner’s main Brief (pp. 12-17), 
if Congress had intended to grant Petitioner merely a future 
exemption from the gross receipts tax, Congress would 
simply have added the gross receipts tax to the exemptions 
listed in subsection (b) of Section 8. Instead, Congress 
went to the specific trouble of enacting the separate sub- 
section (a) which struck down and abolished the entire 
gross receipts tax provision. It is also important to note 
that the exemptions on future operations included im sub- 
section (b) listed as exemptions taxes such as the sales 
tax, the use tax, the tax on vehicle titles, the tangible per- 
sonal property tax, and the mileage tax, from all of which 
Petitioner was to be exempted and all of which had been pre- 
viously paid by Capital Transit, but none of which other 
taxes was repealed as to so-called existing or accrued liabili- 
ties of Capital Transit. Thus, where Congress wished to 
exempt Petitioner but not Capital Transit from a tax which 
had been paid by Capital Transit was accustomed to paying 
each year and as to which liabilities on the part of Capital 
Transit might still be accrued or existing, Congress merely 
exempted Petitioner from the taxes, leaving such accrued 
or existing liabilities on the part of Capital Transit wnex- 
‘tinguished. Where, however, Congress intended to extin- 
guish all liability both for Petitioner and Capital Transit, 
Congress specifically abolished or repealed that tax by 
‘‘striking”? it from the statute books as to Petitioner, Capi- 
tal Transit, and the whole world. 
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Statutory Language Required 
to “Save” a Gross Receipts 
Tax Liability 

In response to Petitioner’s third subpoint described 
above, Respondent argues that the kind of special statutory 
language used to preserve an existing liability in Section 
2(b) of the 1939 Act is only necessary in the case of a 
change in the rate of the tax. This argument duplicates 
the approach taken by Respondent in response to the first 
subpoint above and is based upon Respondent’s interpre- 
tation of the Glass and American Security cases. As noted 
above, Respondent’s argument is that the Glass and Amert- 
can Security cases apply only to certain changes in rate, 
as, for example, from 2% to 1%, but that those cases do 
not apply where the change of rate is from 2% to 0%. 
The absurdity and inequity of that argument has already 
been demonstrated. 

In support of its theory, Respondent argues (p. 8) that 
to hold that an outright abolition of the gross reeeipts tax 
affects taxes already reported but not yet due would render 
the general saving statute a “ superfluous measure.’’ In 
that argument Respondent ignores the difference in charae- 
ter which this Court has pointed out between the gross 
receipts tax and other taxes, American Security & Trast Co. 
v. District of Columbia, supra. There, this. Court held 
squarely (p. 629), that, notwithstanding the provisions. of 
a ‘‘saving’’ statute, in determining the liability for the gross 
receipts tax, the collection of tax is: 3 


governed by the law in force at the time the pay- 
ment was due, and not by the former law, under whieh 
the return of gross earnings had been made. 
(Emphasis. supplied) 


The meaning of the American Security case is that, although 
the general saving statute might well be effective as to taxes 
of a character different from the gross receipts tax, the gen- 
eral saving statute is not effective to save a gross receipts 
tax liability such as in the instant case. 














8 


‘The kind of special saving language which, under the 
Glass and American Security cases, is required to preserve 
an accrued or existing gross receipts tax liability is the 
language which Congress used in the 1939 Act amendment 
to the gross receipts tax on street railway companies (the 
very tax at issue herein), when the tax rate was reduced 
from 4% to 3%. If, as Respondent argues, Congress wished 
to'preserve the old tax liability in the instant case, Congress 
could have and would have done so by the use of language 
‘such as that contained in Section 2(b) of the Act of July 26, 
1939, discussed in greater detail at page 14 of Petitioner’s 
main Brief. 


Tax Liability Not Part 

of Bargained Purchase 
Price of Assets Purchased 
by Petitioner 


The Brief for Respondent fails to join issue on or even 
to mention Point 3 of the Statements of Points of Peti- 
tioner’s Brief. That point was the erroneous exclusion by 
the court below of the affidavit of O. Roy Chalk, attested 
February 20, 1957, with the exhibits attached thereto, which 
related both to the agreement between the Congress and 
Petitioner on the terms of the franchise and to the terms 
of Petitioner’s purchase of the transit system from Capital 
Transit Company. 
"' Jo ignore Point 3 is inexcusable in view of Respondent’s 
extensive reliance on the argument that Mr. Chalk recog- 
nized the tax obligation at issue herein as part of the pur- 
chase price and as a “‘liability’’ assumed by Petitioner on 
August 15, 1956, when it acquired the assets and assumed 
‘the liabilities of Capital Transit Company (Respondent’s 
Brief, pp. 2 and 13-15). 

Though it now bases an argument on an alleged under- 
standing by Mr. Chalk respecting the gross receipts tax, 
Respondent successfully blocked the admission by the Tax 
Court of evidence proving that Mr. Chalk’s understanding 
was in fact the contrary. Mr. Chalk’s affidavit indicates 
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that, in effect, he understood in July 1956 that any and all 
liability on the part of both Petitioner and Capital Transit 
Company for the tax at issue herein was to be extinguished 
by Section 8(a) of his new franchise, and that such liability, 
prematurely accrued on the May 31, 1956, balance sheet of 
Capital Transit Company, was not an obligation Petitioner 
would have to assume as part of the ‘‘price’’ to be paid 
for the assets of Capital Transit Company. As his affidavit 
indicates, in consideration of the repeal and extinguishment 
of the gross receipts tax at issue herein and of certain 
other concessions granted by the new franchise, Mr. Chalk 
agreed that Petitioner would undertake substantial new 
multi-million dollar obligations not previously imposed on 
any transit company in the District of Columbia, such as 
conversion from street railway to bus operations. 

The Tax Court excluded Mr. Chalk’s affidavit on the 
ground that the understanding or agreement of the parties 
was not relevant to the issues before the Court.* Respond- 
ent induced the Tax Court to exclude Mr. Chalk’s affidavit 
on the ground that the understanding or considerations of 
the parties were not relevant. Having succeeded in getting 
the Tax Court to exclude all Petitioner’s evidence on this 
subject, and, having indicated to the Tax Court that it 
would not argue the issue of the understanding of the 
parties or the considerations given to the purchase price, 
Respondent now comes before this Court and, at pages 
9 and 13-15 of its Brief, tries to argue the facts contrary 
to what the evidence would show if Respondent had not 
sueceeded in having it excluded. Moreover, in thus seeking 
to defend the Tax Court’s decision, Respondent ignores the 
fact that the Tax Court flatly declared that its ‘‘opinion 
was in no way based upon’? Capital Transit’s booklisting 
of the tax as an accrued liability. J. A. 189. 


® The parties in the Tax Court stipulated that, because of the 
unavailability of Mr. Chalk at the time of the hearing, the affidavit 
would be an admissible form for the introduction of the evidence 
contained therein (Tr. 179). The exclusion of the affidavit was 
based upon grounds of relevancy and not upon objection as to form. 
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| If there is relevancy in the evidence relating to the 
agreement or understanding between the parties as to the 
gross receipts tax liability at issue herein, then the evi- 
dence contained in the affidavit of O. Roy Chalk should 
have been admitted and the Tax Court was in error in 
excluding it. If there is no relevancy in such evidence, 
then Respondent is abusing the record in relying upon 
one-sided evidence. 


Summary 

| The failure of Congress to follow the pattern of Section 
2(b) of the 1939 Act; the statutory technique followed by 
Congress in separating the repealing provision of subsec- 
tion (a) from the exemptions of subsection (b) of Section 
8'of the franchise act; and the application of the Glass 
and American Security cases to the instant case, lead 
to the inescapable conclusion that Section 8(a) of the 
franchise act extinguished all tax liability claimed herein. 


POINT Il 


_ APART FROM THE EFFECT OF THE REPEAL- 
ING STATUTE, PETITIONER WAS NOT LIABLE 
FOR THE TAXES HEREIN BY REASON OF ITS 
ASSUMPTION OF THE LIABILITIES OF CAPITAL 
TRANSIT COMPANY, BECAUSE CAPITAL TRAN- 
SIT WAS NOT LIABLE THEREFOR ON AUGUST 
15, 1956. 


In its Brief, Respondent devotes 15 pages (pp. 15-29) 
to Point IT of Petitioner’s main Brief on the prospective 
nature of the franchise tax, without ever mentioning, dis- 
cussing, or distinguishing the five decisions of this Court 
cited by Petitioner at pages 18 and 19 of its main Brief 
as authority for the proposition that the gross receipts tax 
herein was a prospective franchise tax for the privilege of 
doing business in a given franchise year, measured by the 
gross receipts of the preceding year. 
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In response to Point I of Petitioner’s main Brief that 
the gross receipts tax herein is a prospective tax, Respond- 
ent advances a number of arguments, none of which, as we 
shall now show, is tenable. 


(1) 

The first argument in Respondent’s Brief (pp. 16-17) 
refers to other franchise taxes of the District of Columbia 
where the privilege year and the measuring year were 
specifically made to coincide by the legislation which enacted 
the taxes. Without going into a detailed analysis of each 
of the numerous other taxes of the District of Columbia, 
it is conceded for purposes of this argument that there may 
well be many franchise taxes where the privilege year and 
the measuring year coincide. The gross receipts tax at 
issue herein, however, is not of that variety, as this Court 
has held in the five cases cited at pages 18 and 19 of Peti- 
tioner’s main Brief, which Respondent has failed to men- 
tion, discuss or distinguish. Potomac Electric Power Co. 
v. Rudolph, et al., 58 App. D. C. 261, 29 F’. 2d 634 (1928), 
cert. denied, 278 U. S. 656 (1929); see also Potomac Electric 
Power Co. v. Hazen, et al., 67 App. D. C. 161, 90 F. 2d 406, 
cert. denied, 302 U. S. 692 (1937) ; Security Savings & Com. 
Bank v. District of Columbia, 51 App. D. C. 316, 279 Fed. 
185 (1922); American Security & Trust Co. v. District of 
Columbia, supra; and Union Trust Company v. District of 
Columbia, 29 App. D. C. 270 (1907). 


(2) 

A second argument in Respondent’s Brief (pp. 21-22) is 
that although the gross receipts tax may have been prospec- 
tive in nature when first enacted in 1888, there was no 
‘‘tie-in’? between the gross receipts tax provision of the Act 
of July 1, 1902 (involved herein) and the predecessor gross 
receipts tax provisions. This argument, which even the Tax 
Court rejected,* disregards the historical. development of 


*The Tax Court referred to the ‘‘pronounced”’ tie-in between 
the 1902 statute and the prior gross receipts tax statutes, but 
thought the tie-in was ‘‘cut out’’ by the 1954 amendment. J. A. 
179-80. 
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the gross receipts tax between 1888 and 1902 and the legisla- 
tive committee reports described in detail, at pages 21 to 26 
of Petitioner’s main Brief. In addition, Respondent’s argu- 
ment disregards the express language which originally 
appeared in the gross receipts provision of the Act of July 
1, 1902 which specifically provided that the street railway 
companies should “‘continue to pay”’ the gross receipts tax 
which they had been previously paying. See pages A-4 and 
A-5 of Appendix to Petitioner’s main Brief. 

To bolster up this weak argument, Respondent argues 
further, but with equal weakness, that, if there were a 
<‘tie.in?? between the gross receipts tax provision of the 
1902 Act and the predecessor gross receipts tax provisions, 
such tie-in was ‘‘cut out’’, as the Tax Court concluded,® by 
the Act of May 18, 1954, c. 218, Title XIV, §1401, 68 Stat. 
118, which changed the tax rate from 4% to 3%. (J. A. 179- 
80.) The complete groundlessness of this conclusion is 
demonstrated in detail at pages 26 to 29 of Petitioner’s 
main: Brief, a demonstration which Respondent fails not 
only to refute, but even to mention. The tie-in and close 
relationship between the Act of July 1, 1902, and the prede- 
cessor gross receipts tax statutes was well-described by 
Judge Prettyman in his dissenting opinion in Columbia 
National Bank of Washington v. District of Columbia, 89 
U.S. App. D. C. 224, 226, 195 F. 2d 942, 944 (1951), when he 
wrote that ‘‘the new statute [also the Act of July 1, 1902] 
fitted into the pattern of the old.” : 


(3) 

A third argument in Respondent’s Brief (pp. 17-18) is 
that a prospective interpretation of the gross receipts tax 
results in a tax-free “first year” of application of the tax. 
Tn its argument about that so-called tax free ‘‘first year,”’ 
Respondent confuses the first year of the enactment of the 
taxing statute at issue herein (Act of July 1, 1902) with 
the first year of operation of a particular street railway 
company under its own enabling act, which, in the case of 
the earliest street railways, went back as far as 1862. 


® See footnote, supra, p. 11. 
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:. Onder the first four of the enabling. acts, there were no. 
gross receipts tax provisions from 1862 until those particu- 
lar street railway companies were made subject to the Act of 
July 1, 1902. These-four.companies were ‘‘tax free’’, as far 
as the gross receipts tax statutes were concerned, not only 
for their first year of operation, but for each succeeding 
year as well, until-the first year of application of the Act of 
‘July 12,1902. And when it came time to apply the Act of 
July 1, 1902, the tax was-interpreted and applied as a pros- 
pective tax, and gross receipts taxes for the privilege of 
operating in that first fiscal year, which commenced July 1, 
1902, and ended June 30, 1903, were, in fact, collected as 
measured by gross receipts earned in the year ended Decem- 
31,1901. J. A. 173-175; see also pp./s-/2 , infra. 

Even though Respondent argues that what happened 
under the pre-1902 statutes is not relevant, to pursue its 
‘“‘first year’? argument further, back to the earliest enabling 
acts, there remains the question of what happened in the 
first years of operations of those street railway companies 
which commenced operations under enabling acts which con- 
tained built-in gross receipts tax provisions, such as the 
Rock Creek Form of gross receipts tax in the enabling act 
of the Rock Creek Railway Company, the Act of June 23, 
1888, 25 Stat. 199. The record herein does not indicate 
-whether the Rock Creek Railway Company paid a gross 
receipts tax for the privilege of operating in its first year 
(1888) and the burden of proving it did not would be on 
Respondent if Respondent’s argument were to be carried 
back to 1888 (which Respondent argues, in any event, is 
irrelevant because there was no ‘‘tie-in’’). But there is no 
- reason why the Rock Creek Railway Company should have 
paid a gross receipts tax on the privilege of operating 
during the first year because its gross receipts tax was 
determined by Congress to be 


* * * for the next ensuing year,” * * [at the rate 
of] four per centum of its gross earnings upon traffic 
_ for the preceding year. | 


Congress indicated its intent to adopt a prospective fran- 
chise tax in 1888, and Respondent’s-.quarrel as to the equities 
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of a tax-free first year is, at best, with that decision, made 
in 1888. : 

The intent of Congress to make the original gross 
receipts tax a prospective franchise tax was similarly shown 
by the gross receipts tax on fnancial institutions which was 
at issue in Columbia National Bank of Washington v. 
District of Columbia, 89 U. 5. App. D. C. 224, 195 F. 2d 
942 (1951), reheard in part en banc, 89 U.S. App. D. C. 228, 
195 F. 24 946 (1952). In commenting on the gross receipts 
tax involved in that case (Act of October 1, 1890, ¢. 1246, 
96 Stat. 629), Judge Prettyman pointed out that there was 
no doubt in his mind that the gross receipts tax was intended 
to be prospective, even if, as Respondent argues, such 
interpretation resulted in a tax-free first year. 

Tn its quarrel with the legislative. policy of providing @ 
tax-free first year, respondent disregards the fact that the 
tax was collected for the first year of the 1902 Act, as well 
as the fact that the gross receipts tax under the 1902 Act 
was interpreted and applied as prospective by the Assessor 
of the District of Columbia for the first year of application 
of that tax, i. e., the fiscal year ended June 30, 1903. 

The bills sent by the Assessor to the street railway com- 
panies in the first applicable year of the Act of July 1, 
1902, clearly reflect the prospective application of the gross 
receipts tax by that office. Copies of the two very 
important bills included in the Joint Appendix are, for 
ready reference, also inserted in this Reply Brief (pp. i [A 
infra). xs 
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The Assessor interpreted as prospective not only the Rock 
Creek Form, as evidenced by the bill dated May 27, 1903, 
addressed to The Capital Traction Company (formerly the 
Rock Creek Railway Company), but also the Eckington 
Form, as evidenced by the bill dated May 1, 1903, addressed 
to The City & Suburban Railway of Washington (formerly 
known as the Eckington and Soldiers’ Home Railway Com- 
pany). The treatment of not only the Rock Creek Form, 
but also the Eckington Form, as prospective is even more 
significant when it is observed that the language of the 
gross receipts tax at issue herein is almost identical with the 
language of the Eckington Form. 

The above-described prospective interpretation and 
application of the gross receipts tax has continued unin- 
terruptedly since 1888. The attempt by Respondent at this 
late date to change the nature of the tax by administrative 
fiat from prospective to retroactive cannot succeed, in the 
light of the treatment historically accorded the tax since its 
inception. 

(4) 

A fourth argument in Respondent’s Brief (pp. 23-27) 
is that Petitioner and all other taxpayers are not entitled 
to place any reliance upon the descriptive material inserted 
by the Assessor on the face of the gross receipts tax bills, 
to the effect that they are ‘‘for’’ the period in which col- 
lected measured by the gross receipts of the preceding 
year, e.g., the bills for the taxes at issue herein (J. A. 132- 
134, 136-137). Respondent’s argument ignores the impor- 
tant consideration that a taxpayer is entitled to note and 
rely upon the year ‘“‘for’’ which the tax is asserted. As 
Judge Prettyman commented in the Columbia National 
Bank case, 89 U. S. App. D. C. at 227, 195 F'. 2d at 945: 


My notion is that the taxpayer is the person who 
wants to know for what year he is paying the tax 
demanded of him. Land titles, credit ratings, 
penalties, and many extremely practical matters 
depend upon the ‘‘for’’ in the description of the tax. 
There is nothing technical about the term. It is 
of the essence of the description of the tax. Every 
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tax is ‘‘for’’ some year, and the taxpayer has a very 
real and tangible interest in knowing what year every 
tax is ‘‘for.’’ 


‘Respondent argues that the word ‘‘for’’ as used on the 
bills for the gross receipts tax herein, should be construed 
in the light of the way the word ‘‘for’’ is used in applying 
numerous other unrelated taxes and in numerous unrelated 
statutes, and that such use should be held to designate 
merely that the tax is collectible in the year to which the 
word ‘‘for’’ is applied. Any analysis of the use of such 
word in the other statutes, far from supporting Respond- 
ent’s argument herein, actually refutes it. For example, 
one of the most familiar taxes of the District of Columbia 
is the income tax. This tax is collected in April of each 
year, but is specifically described on the income tax return 
as being ‘‘for’’ the preceding year. Where, as in the case 
of the income tax, the District of Columbia intends that the 
tax is ‘‘for’’ a preceding year, it specifically so provides at 
the top of the return filed for that year. Thus, the Asses- 
sor’s designation on the 1958 return of the income tax which 
was paid on April 15, 1959, as ‘“‘for’’ 1958 reflects a recogni- 
tion that it was a tax upon the receipt of income im 1958. 
If Respondent’s theory that the word ‘‘for’’ merely desig- 
nates the year of collectibility were correct, the income tax 
returns filed on April 15, 1959, should have been captioned 
‘¢for 1959’, which they were not. 

- In the instant case, the bills for the gross receipts taxes 
have, since the inception of the tax, been captioned as ‘‘for”’ 
the year in which collected. Petitioner is entitled to rely 
upon such administrative practice in treating the gross 
receipts tax herein as a prospective tax ‘‘for’’ the privilege 
of doing business in the year in which collected. 


(5) 


A fifth argument made in Respondent’s Brief (pp. 28- 
99) is that even if the tax herein were treated as prospective, 
Petitioner would nevertheless be liable for all of the tax 
for the fiscal year ended June 30, 1957 because it had exer- 
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cised the privilege of operating for the first 6 weeks of 
that fiscal year. In support of this argument, Respondent 
has relied upon Columbia National Bank of Washington 
v. District of Columbia, supra. As is shown in Petitioner’s 
main Brief, the question of applicability of the gross 
receipts tax when the taxpayer has operated for only a 
portion of the taxable franchise year was not involved in 
the Columbia National Bank case as reheard en banc, but 
only in the original decision by the three-judge panel. And, 
so far as the panel’s decision is concerned the majority 
opinion by Judge Edgerton did not consider or refer to 
the question of partial-year operation, because the majority 
treated the tax (erroneously we think) as imposed on opera- 
tions of the previous year.* The problem of partial-year 
operation was treated only in the separate opinion of Judge 
Prettyman who concluded that, under the circumstances 
of that case, the full tax was payable. 

Petitioner believes, however, that the result must be 
different where, as here, the Government has deprived the 
taxpayer of its right to exercise its franchise, unilaterally 
and without the consent of the taxpayer. Even aside from 
the numerous precedents described at pages 31 and 32 of 
Petitioner’s main Brief, all of which Respondent’s Brief 
ignores, equity would dictate that, if the price of the fran- 
chise is not altogether waived by the Congress when it 
revokes the franchise, it is at least proportionately reduced 
by the confiscation process. The established rules of equity 
would require that Petitioner not be penalized for permit- 
ting the transit system to be operated after it signed a con- 
tract to purchase the system and during the six weeks pend- 
ing termination of the old franchise, i.e. between July 1, 1956 
and August 14, 1956. 

Although Respondent’s brief ignores the precedents 
cited by Petitioner for the proposition that a government 
may not confiscate a franchise and then tax it as if it had 
not been confiscated, Respondent cites (at page 28 of its 
Brief) Hazen v. Hardee, 64 App. D. C. 346, 78 F. 2d 230 


* This was the point on which this Court divided equally on the 
rehearing en banc. 
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(1935), as authority to the contrary. The question involved 
in that case was whether the comptroller of.a national bank 
could refuse to file a tax return in reliance on the provision 
of Act of March 1, 1879, §22, 20 Stat. 351, 12 U.S.C. $570, 
which provided that whenever any bank ceased to-do busi- 
ness because of insolvency, no tax should be assessed or col- 
lected which: would diminish the assets necessary for full 
payment to depositors. This Court there held that there had 
been no evidence of the 100% statutory assessment per- 
mitted against stockholders and that, where the 1007 assess- 
ment against the bank’s stockholders had not been made to 
provide the funds necessary to pay the depositors in full, 
12 U.S.C. §570 could not be relied upon since it was not 
intended for the relief of stockholders but only for 
depositors. The comptroller was not permitted to rely on 
12 U.S.C. §570 as a defense for failing to file the returns at 
issue. The fact that the particular tax at issue was a gross 
receipts tax was incidental to the issues argued before the 
courts in that case. The comptroller never raised the 
defense that, because of the prospective nature of the gross 
receipts tax, there was no tax liability for the period: of 
non-operation of the bank. The argument of Respondent 
herein that a conclusion of tax liability was implicit in the 
decision in Hazen v. Hardee is a non-sequitur. As Judge 
Prettyman said in Columbia National Bank v. District of 
Columbia, 89 U. S. App. D. C. at 228, 195 F. 2d at 946: 


Hazen v. Hardee is not an authority upon the 
point [of tax liability]. The point was not raised, 
was not presented to the court, was not argued, and 
was not mentioned by the court in that case. Of 
course, the decision was res judicata of all: proposi- 
tions in the case, whether mentioned or not, so far 
as those particular parties and that particular con- 
troversy were concerned. But a decision of a court 
is not an authoritative precedent upon a legal propo- 
sition which was not raised, argued or mentioned by 
the court. 
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CONCLUSION 


If this Court should find that Section 8(a) of the fran- 
chise act extinguished any and all liability for the tax 
claimed herein, as urged in Point I of Petitioner’s main 
Brief, Petitioner would be entitled to a refund of all of the 
tax claimed herein for both fiscal years, without any neces- 
sity for considering any of the questions involved in Point 


Only if it should be decided that the repealing provisions 
of Section 8(a) did not extinguish the liability herein under 
the Glass and American Security cases need the Court con- 
sider the arguments in Point TI, ie., that the tax herein was 
prospective in nature and that, accordingly, with respect 
to the gross receipts tax and penalties paid herein by Peti- 
tioner for the fiscal year 1958, Capital Transit had no liabil- 
ity on August 15, 1956, and, with respect to the tax and 
penalties paid by Petitioner for the fiscal year 1957, Capital 
Transit, on August 15, 1956, had either no liability at all or, 
at most, only a liability for about Ye of the amount paid. 

For the reasons alternatively set forth in Points I and 
Il, supra, Petitioner respectfully prays that this Court 
reverse and set aside the judgment of the Tax Court and 
enter an order granting Petitioner’s claims for refunds 
herein. 


Respectfully submitted, 


Harvey M. Spear 
3600 M Street, N. W. 
Washington 7, D. C. 
Attorney for Petitioner 


Washington, D.C. 
April 17, 1959. 

















Guited States Court 


nee For tas Distnior or Corumsia 





No. 14,637 


DISTRICT OF COLUMBIA, 


| Respondent. 


On Petition for Review of a Decision of the 


Inited States Court of Appeals 
For. the 
a Wa Circuit 


4 0.1998 








Petition —-.-—-—-.----——--c-ccece——--ceneneene-——cererneaee ceeneeneetes 
FExbibit A... -..c-n---ccecseceenensnseneeee-=-seneeesereseowenees= = 
FExhibit: Bo .n2.------ccccceeeen--—--coceceeenenenee-etene—=sesenanecnnanee 

Petitioner’s Exhibit 1 (Stipulation) 

Exhibit VII, Annexed to Stipulation... 
Exhibit VII-A, Annexed to Stipulation... 
Exhibit VI-B, Annexed to Stipulation... 
Exhibit VII-C, Annexed to Stipulation........ 
Exhibit VII-D, Annexed to Stipulation. 

Petitioner’s Exhibit 8 

Petitioner’s Exhibit 9 

Petitioner’s Exhibit 10-.........-.----.----s-------see-csecsesseesnnennnne= 

Petitioner’s Exhibit 12 

Petitioner’s Exhibit 15 

Respondent’s Exhibit 1 

Respondent’s Exhibit 2 

Decision 

Findings of Fact and Opinion. 


Petition for Review of a Decision of the District of 
Columbia Tax Court 


Designation of Contents of Record on Appeal. 


Motion to Extend Time for Filing and Docketing 
Record on Appeal. 











Petition 
(Filed January 7, 1958) 


District of Columbia Tax Court 


D. C. Transtr System, Ixc., 
Petitioner, 


vs. Docket No. 1635 


District of CoLUMBIA, 
Respondent 


The above-named petitioner appeals from the denial of 
its Claim for Refund of Taxes, and avers as follows: 


1. The petitioner is a corporation organized under the 
laws of the District of Columbia on July 9, 1956 and main- 
tains its principal office at 3600 M Street, N. W., Washing- 
ton, D. C. 


29. The tax in controversy is a gross receipts tax for 
the fiscal years ending June 30, 1957 and June 30, 1958 with 
penalties thereon in the amount of $527,303.63. 


3. The taxes and penalties herein were paid to the Col- 
lector of Taxes, District of Columbia, on November 29, 1957. 
The Claim for Refund therefor was filed with The Assessor 
of Taxes, District of Columbia, on December 13, 1957 and 
was denied on December 16, 1957. Copies of said Claim for 
Refund and of the denial thereof are attached hereto as 
Exhibits ‘“A’’ and ‘‘B”’, respectively. 


4. The denial of the Claim for Refund was and is erro- 
neous for the following reasons which are hereby assigned 
as the errors upon which this appeal is based: 
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(A) The Act of July 24, 1956, ch. 669, 70 Stat. 598 
repealed the tax at issue herein effective as of August 
15, 1956 and extinguished all possible liability therefor. 


(1) The tax at issue herein was not assessed until 
September 4, 1957; 


(2) The tax at issue herein was not due or payable 
until the month of September 1956; 


(3) The tax at issue herein could not possibly 

_ have become a lien until, at the earliest, the payment 

was delinquent, z.e., on or after October 1, 1956, at 
the earliest; 


(4) There was no right in the District of Columbia 
to collect the tax until, at the earliest, the payment 
was delinquent, z.e., on or after October 1, 1956, at 
the earliest. 


(B) Apart from the effect of the repealing statute, 
there was, on August 15, 1956, no present or future lia- 
bility for such tax ‘‘in existence’’ on the part of Capital 
Transit Company because Capital Transit Company 
was not liable for that tax on August 15, 1956 or on 
any date thereafter. 


(1) There could be no such liability on August 15, 
1956 or thereafter because: 


(a) The tax had not then been assessed; 
(b) The tax was not then due or payable; 
(c) The tax could not then have become a lien; 


and 


(d) There was no right to collect the tax on 
that date; 


(2) The tax at issue herein, prior to its repeal, 
was a franchise tax prospective in nature on the privi- 
lege of doing business during the year in which col- 
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lected and Congress by the Act of August 14, 1955, 
ch. 879, 69 Stat. 724, had unilaterally revoked and 
repealed the franchise of Capital Transit Company 
as of one year later, i.c., as of August 14, 1956. 


(a) Such act of Congress deprived Capital Tran- 
sit Company of the privileges of its franchise. 


(b) Capital Transit Company involuntarily 
ceased business operations as a transit company as 
of August 14, 1956. 


(C) The tax at issue herein has never been properly 
assessed. 


(1) The tax at issue herein has never been assessed 
against D. C. Transit System, Inc. and assessment 
is a vital prerequisite to the legality of the collection 
procedure in the District of Columbia. 


(D) No proper notice of the alleged assessment at 
issue herein has ever been sent. 


(1) The alleged notice herein was mailed on 
August 31, 1956, but the alleged assessment herein 
was not made until September 4, 1956; 


(2) The alleged notice herein mailed August 31, 
1956 was improperly addressed as follows: 


Capital Transit Company 
36th and M Streets, N. W. 
Washington 7, D. C. 


The proper address for Capital Transit Company as 
of August 31, 1956 was The Colorado Building, Wash- 


ington, D. C., as the Collector of Taxes, D. C., knew 
or should have known. 


(E) The penalties in the amount of $47,058.67 at issue 
herein were improperly collected on November 29, 1957 
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because, in addition to each of the above reasons, there 
‘igs no specific statutory basis for imposing such pen- 
alties. 


(1) Penalties may only be imposed on amounts 
which represent delinquent or overdue ‘‘taxes”’ 
against the ‘‘taxpayer.”’? Assuming D. C. Transit 
System, Inc. were liable for the basic amounts at issue 
herein, arguendo, such liability would merely be that 
of a debt on a contract. D. C. Transit System, Inc. 
never was and is not the ‘‘taxpayer’’ of the alleged 
tax but would be, under such assumption, merely a 
transferee of the liability of the alleged taxpayer. 


5. The facts upon which the petition relies as the basis 
of this proceeding are as follows: 


(A) By the Act of August 14, 1955, ch. 879, 69 Stat. 
724, Congress unilaterally revoked and repealed the 
franchise and charter of Capital Transit Company 
(hereinafter ‘‘Capital Transit’’) as of one year later, 
i.e.,as of August 14, 1956. 


| (B) For approximately one year following the 
revocation and repeal of Capital Transit’s franchise 
and charter, the District government carried on exten- 
sive and unsuccessful efforts to find a satisfactory pri- 
vate operator to run the transit system of the District 
of Columbia and to undertake the substantial obliga- 
tions and special new responsibilities which the District 
government sought to impose upon such operator. 


(C) One of the private operators interested in pur- 
chasing such assets was O. Roy Chalk, president of 
petitioner. Officials of the District government, mem- 
bers of the Conference Committee of the Congress 
responsible for the appropriate legislation and O. Roy 
Chalk conferred at length to work out an agreement 





5 
Petition 


as to the terms of a franchise to be recommended by 
the District officials to Congress for Mr. Chalk. 


(D) On July 7, 1957 Mr. Chalk on behalf of his 
company, T. C. A. Investing Corporation, executed an 
agreement with Capital Transit to acquire the assets 
and assume certain liabilities of Capital Transit as of 
August 15, 1956. 


(E) On July 9, 1956, pursuant to such agreement, 
petitioner was incorporated under the laws of the Dis- 
trict of Columbia. On that same date, the Board of 
Commissioners of the District of Columbia recom- 
mended to the Conference Committee of the Congress 
that Congress grant to petitioner a franchise substan- 
tially in the form and upon the terms agreed upon in 
conferences with Mr. Chalk. 


(F) In that franchise, O. Roy Chalk and petitioner 
agreed to numerous concessions, including a plan of 
conversion of all of its street railroad operations to bus 
operations within seven years, which it has been esti- 
mated will cost petitioner from $10,400,000 to 
$11,800,000. In consideration of such commitment and 
other obligations assumed by petitioner, Congress 
indicated and Mr. Chalk specifically understood that 
Congress was granting petitioner an exemption from 
all gross receipts taxes including the gross receipts 
tax at issue herein. 


(G) The Act of July 24, 1956, ch. 669, 70 Stat. 598, 
granted to petitioner the franchise at issue herein. Sec- 
tion 8(a) thereof contained the repeal of the tax and the 
exemption for petitioner at issue herein, which repeal 
and exemption were to be effective ‘‘as of August 15, 
1956.”’ 


(H) On August 14, 1956, pursuant to the Act of 
August 14, 1955, supra, Capital Transit ceased to 
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operate the street railroad and bus services in the Dis- 
trict of Columbia. 


(I) On August 15, 1956, the closing of the July 7, 
1956 agreement took place and petitioner acquired all 
the assets of Capital Transit and assumed all the lia- 
bilities of Capital Transit then in existence (with cer- 
tain minor exceptions not here relevant). 


(J) The gross receipts tax claimed herein was not 
assessed in the first instance until September 4, 1956, 
on which date it was assessed against Capital Transit, 
twenty-one days after the liabilities of Capital Transit 
had been assumed by appellant and twenty-one days 
after the effective date of the repeal of the taxing 
statute. 


(K) No assessment of any of the gross receipts 
taxes at issue herein has ever been made against peti- 
tioner. 


(L) Four days prior to the assessment, a bill for 
the tax was mailed on August 31, 1956 addressed as 
follows: 


Capital Transit Company 
36th & M Streets, N. W. 
Washington 7, D. C. 


Said bill was received at the offices of petitioner on 
September 4, 1956 and was immediately turned over to 
petitioner’s counsel. 


(M) The proper address for Capital Transit as of 
August 31, 1956, was The Colorado Building, Washing- 
ton, D. C., as the Collector of Taxes of the District of 
Columbia knew or should have known. 


(N) The bill was in the amount of $422,562.16 and 
stated that it was for the ‘‘gross receipts tax * * * for 
fiscal year ending June 30, 1957’? and that the first 
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half of that tax was ‘‘Due in September 1956’’ and the 
second half ‘‘in March 1957.’’ 


(O) On December 6, 1956, there was delivered by 
hand to petitioner at its office at 36th and M Streets, 
N. W., Washington, D. C., a letter addressed this time 
to petitioner and purporting to be a 10-day delinquent 
notice accompanied by a bill entitled ‘‘Delinquent 
Notice’’ which bill, however, was addressed to Capital 
Transit at the address of petitioner. The notice letter 
threatened that if petitioner did not pay the gross 
receipts tax claimed herein the District would seek to 
collect the tax by levy and distraint against the prop- 
erty of petitioner. 


(P) On or about September 3, 1957, Capital 
Transit (now named ‘‘Universal Marion Corpora- 
tion’’) received a bill for the gross receipts tax ‘‘for 
fiscal year 1958’? (ending June 30, 1958) in the total 
amount of $57,682.80, showing the first half thereof 
‘“Due in September 1957’? and the second half ‘‘in 
March 1958.’ Said bill was addressed as follows: 


Universal Marion Corporation 
Colorado Building 
Washington 5, D. C. 





and was forwarded by Capital Transit (7. e., Universal) 
to petitioner. 


(Q) The $527,303.63 paid under protest on Novem- 
ber 29, 1957 consisted of alleged gross receipts taxes 
and penalties thereon as follows: 


Fiscal Year Ending June 30, 1957 


Due Date Alleged Tax Penalty Total 


September 1956 $211,281.08 $29,579.35 $240,860.43 
March 1957 211,281.08 16,902.49 228,183.57 


$422,562.16 $46,481.84 $469,044.00 
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Fiscal Year Ending June 30, 1958 


Due Date Alleged Tax Penalty Total 


September 1957 $ 28,841.40 $ 576.83 $ 29,418.23 
March 1958 28,841.40 28,841.40 


$ 57,682.80 $ 576.83 $ 58,259.63 


Combined Totals—Both Fiscal Years 


Alleged Tax Penalty Total 


F. y. June 30, 1957... $422,562.16 $46,481.84 $469,044.00 
F. y. June 30, 1958... 57,682.80 576.83 58,259.63 


Totals $480,244.96 $47,058.67 $527,303.63 


(R) On December 13, 1957 petitioner filed a claim 
for refund of the $527,303.63 paid by it to respondent 
on November 29, 1957. A copy of said claim for refund 
is attached hereto as Exhibit ‘‘A.”’ 


(S) Petitioner’s claim for refund was denied by a 
written notice dated December 16, 1957 sent to peti- 
_tioner via registered mail over the signature of Ken- 

neth Back, Finance Officer, D. C. (formerly Assessor of 
Taxes, D. C.). A copy of said notice of disallowance is 
attached hereto as Exhibit ‘‘B.”’ 


(I) This appeal relates to the entire $527,303.63 
paid by petitioner on November 29, 1957 for the rea- 
sons described herein. 


Wuererore, petitioner respectfully prays that this 
Court hear this proceeding and make the following deter- 
minations: 


(1) That the $527,303.63 paid by petitioner to 
| respondent on November 29, 1957 represents an over- 
payment of tax; 
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(2) That the respondent erred in denying on 
December 16, 1957 the claim for refund filed by peti- 
tioner on December 13, 1957; 


(3) That petitioner is entitled to the refund of 
$527,303.63 with interest thereon at the rate of 4 per 
centum per annum from November 30, 1957; 


(4) That $527,303.63 be refunded to petitioner with 
interest thereon at the rate of 4 per centum per annum 
from November 30, 1957; and 


(5) Such other determinations as this Court may 
deem just and appropriate. 


Dated: January 7, 1958. 


D. C. Transrr Sysrem, Inc., 
Petitioner. 

3600 M Street, N. W., 
Washington, D. C. 


By /s/ James H. Franacan, 
Vice President, 
Comptroller and 
Treasurer. 


/s/ Harvey M. Spear. 
Harvey M. Spear, 
Attorney for Petitioner, 
3600 M Street, N. W., 
Washington, D. C. 


(Verified by James H. Flanagan, Vice President, Comp- 
troller and Treasurer of Petitioner, January 7, 1958.) 
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Exhibit A, Annexed to Petition 
Claim for Refund 
IN THE OFFICE OF THE ASSESSOR OF TAXES 


Distercr oF CoLUMBIA 


In the Matter of the 
Cuarm ror REFUND 
of 


ALLEGED Gross Recerets Taxes 
AND PENALTIES 


for 


Fiscal Years Ending 
June 30, 1957 and June 30, 1958 


paid under protest by 
D. C. Transrr System, Lro. 


TI. Apprication ror ReFrunD 


Application is hereby made in accordance with Section 
4 of the Act of July 10, 1952, 66 Stat. 546, ch. 649 (D. C. Code, 
1951 ed., Supp. V, Title 47, §2413) for the refund of 
$527,303.63 paid by D. C. Transit System, Inc. to the Col- 
lector of Taxes, District of Columbia, on November 29, 1957 
and representing the alleged gross receipts tax and penalties 
thereon for fiscal years ending June 30, 1957 and June 30, 
1958. 

The $527,303.63 paid under protest on November 29, 1957 
consisted of alleged gross receipts taxes and penalties 
thereon as follows: 
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Fiscal Year Ending June 30, 1957 
Due Date Alleged Tax Penalty Total 


September 1956 ....... $211,281.08 $29,579.35 $240,860.43 
March 1957 211,281.08 16,902.49 228,183.57 


$422,562.16 $46,481.84 $469,044.00 


Fiscal Year Ending June 30, 1958 
Due Date Alleged Tax Penalty Total 


September 1957 $28,841.40 $576.83 $29,418.23 
March 1958 9884140  — 28,841.40 


$57,682.80 $576.83 $58,259.63 


Combined Totals—Both Fiscal Years 
Alleged Tax Penalty Total 
Fy. June 30, 1957 $422,562.16 $46,481.84 $469,044.00 
F.y. June 30, 1958 57,682.80 576.83 58,259.63 


$480,244.96 $47,058.67 $527,303.63 


Il. Grounps ror Rerunp 


This claim for refund and each of the components 
thereof, as separately identified and described above, is 
founded upon the following specific grounds and should be 
allowed for the following reasons: 


(1) The Act of July 24, 1956, ch. 669, 70 Stat. 598 
repealed the tax at issue herein effective as of August 
15, 1956 and extinguished all possible liability therefor. 


(a) The tax at issue herein was not assessed until 
September 4, 1957; 


(b) The tax at issue herein was not due or payable 
until the month of September 1956; 


(c) The tax at issue herein could not possibly 
have become a lien until, at the earliest, the payment 
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was delinquent, ie., on or after October 1, 1956, at 
the earliest; 


(d) There was no right in the District of Colum- 
bia to collect the tax until, at the earliest, the pay- 
ment was delinquent, i.e., on or after October 1, 1956, 
at the earliest. 


(2) Apart from the effect of the repealing statute, 
there was, on August 15, 1956, no present or future 
liability for such tax ‘‘in existence’? on the part of 
Capital Transit Company because Capital Transit Com- 
pany was not liable for that tax on August 15, 1956 or 
on any date thereafter. 


(a) There could be no such liability on August 
15, 1956 or thereafter because: 


(i) The tax had not then been assessed ; 
(ii) The tax was not then due or payable; 


(iii) The tax could not then have become a lien; 


and 


(iv) There was no right to collect the tax on 
that date; 


(b) The tax at issue herein, prior to its repeal, 
was a franchise tax prospective in nature on the privi- 
lege of doing business during the year in which col- 
lected and Congress by the Act of August 14, 1955, 
ch. 879, 69 Stat. 724, had unilaterally revoked and 
repealed the franchise of Capital Transit Company 
as of one year later, i.e., as of August 14, 1956. 


(i) Such act of Congress deprived Capital 
Transit Company of the privileges of its franchise. 


(ii) Capital Transit Company involuntarily 
ceased business operations as a transit company 
as of August 14, 1956. 
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(3) The tax at issue herein has never been prop- 
erly assessed. 


(a) The tax at issue herein has never been 
assessed against D. C. Transit System, Inc. and 
assessment is a vital prerequisite to the legality of 
the collection procedure in the District of Columbia. 


(4) No proper notice of the alleged assessment at 
issue herein has ever been sent. 


(a) The alleged notice herein was mailed on 
August 31, 1956, but the alleged assessment herein 
was not made until September 4, 1956 ; 


(b) The alleged notice herein mailed August 31, 
1956 was improperly addressed as follows: 


Capital Transit Company 
26th and M Streets, N. W. 
Washington 7, D. C. 


The proper address for Capital Transit Company 
as of August 31, 1956 was The Colorado Building, 
Washington, D. C., as the Collector of Taxes, D. C., 
knew or should have known. 


(5) The penalties in the amount of $47,058.67 at 
issue herein were improperly collected on November 
99, 1957 because, in addition to each of the above rea- 
sons, there is no specific statutory basis for imposing 
such penalties. 


(a) Penalties may only be imposed on amounts 
which represent delinquent or overdue ‘‘taxes’’ 
against the ‘‘taxpayer.”’ Assuming D. C. Transit 
System, Inc. were liable for the basic amounts at 
issue herein, arguendo, such liability would merely 
be that of a debt on a contract. D. C. Transit Sys- 
tem, Inc. never was and is not the ‘“‘taxpayer’’ of 
the alleged tax but would be, under such assumption, 
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merely a transferee of the liability of the alleged 
taxpayer. 


UL. Concivsion 


For the above reasons, this claim for refund should be 
allowed. 


D. C. Transrr Sysrem, Ine. 


By /S/ O. Roy CHarx 
President 


(Verified before Frederica T. Nalley, Notary Public, 
December 13, 1957) 
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Notice of Disallowance 


[LerrerHeaD OF THE GOVERNMENT OF THE DistRicT OF 
Cotumsia, DerarTMENT OF GENERAL ADMINISTRATION. | 


December 16, 1957 


Mr. O. Roy CHaLk 
President 

D. C. Transrr System, Inc. 
3600 M Street, N. W. 
Washington 7, D. C. 


Dear Sir: 


On December 13, 1957 D. C. Transit System, Inc. filed 
with the Finance Officer, D. C. an application, verified by 
O. Roy Chalk, President, D. C. Transit System, Inc., for 


refund of $527,303.63 paid by D. C. Transit System, Ine. to 
the Collector of Taxes, D. C. on November 29, 1957. 

I have carefully considered the aforementioned applica- 
tion of D. C. Transit System, Inc. for refund, and have con- 
eluded that this application should be, and it is therefore, 
disallowed in its entirety. 


Very truly yours, 


KENNETH Back 
Kenneto Back 
Finance Officer, D. C. 
Registered 


(Return receipt) 


ec: Mr. Spear 
Mr. Flanagan 
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Stipulation 
[Same Trrtz as Perrrion] 


It is hereby stipulated, by and between the parties 
hereto, for the purposes of this action and subject to 
objections which either party may make on the grounds 
of materiality and relevancy: 


1. The Capital Transit Company (hereinafter ‘¢ Capi- 
tal Transit’’), predecessor to petitioner, was formed in 
1933 as a result of the merger of the Capital Traction Com- 
pany and the Washington Railway and Electric Company 
(see Joint Resolution to authorize the merger of street- 
railway corporations operating in the District of Columbia, 
and for other purposes, approved January 14, 1933, 47 Stat. 
752). Section 13 of the Joint Resolution of January 14, 
1933, reads as follows: 


“Seo, 13. That Congress reserves the right to 
alter, amend, or repeal this resolution, or any charter 
or certificate of incorporation made thereunder, and 
any and all rights of franchise created by this reso- 
lution shall terminate one year following its repeal.”’ 


The Act of August 14, 1955, ch. 879, 69 Stat. 724, amended 
the Joint Resolution approved January 14, 1933, supra, by 
adding at the end thereof the following section : 


‘Quo, 14. The charter and all rights of franchise 
of the Capital Transit Company created by this reso- 
Iution are hereby repealed in accordance with the 
terms of section 13 hereof.”’ 


2. Following enactment of the Act of August 14, 1955, 
supra, the District Government carried on extensive efforts 
to find a satisfactory private operator to run the transit 
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system of the District of Columbia and to undertake the 
obligations and responsibilities which the District Govern- 
ment believed should be undertaken by such operator. 


3. One of the private investors interested in purchas- 
ing the assets of Capital Transit was represented by O. Roy 
Chalk, who was president of T. C. A. Investing Corporation 
(see para. 4 below), who became the first president of peti- 
tioner when it was formed, and who still is president of 
petitioner. Officials of the District Government, members 
of the Conference Committee of the Congress responsible 
for the appropriate legislation and O. Roy Chalk conferred 
at length to work out an agreement concerning the terms 
of a new franchise which the District officials would be 
willing to recommend to Congress. 


4, On July 7, 1956, T. ©. A. Investing Corporation 
through O. Roy Chalk, its president, executed an agreement 


with Capital Transit to acquire the assets and assume cer- 
tain liabilities of Capital Transit as of August 15, 1956. 


do. On July 9, 1956, pursuant to such agreement, peti- 
tioner was incorporated under the laws of the District of 
Columbia. On or about July 9, 1956, the Board of Commis- 
sioners of the District of Columbia recommended to the 
Conference Committee of the Congress that Congress grant 
to petitioner a franchise. 


6. The Act of July 24, 1956, ch. 669, 70 Stat. 598, 
granted to petitioner the franchise involved herein. Sec- 
tion 8(a) thereof contained the reference to the tax statute 
at issue herein. 


7. At midnight on August 14, 1956, Capital Transit 
ceased to operate the street railroad and bus services in 
the District of Columbia. 
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8 At 12:01 A. M. on August 15, 1956, the closing of 
the July 7, 1956, agreement took place and petitioner 
acquired all the assets of Capital Transit and assumed all 
the liabilities of Capital Transit in existence at the time of 


acquisition (with certain minor exceptions not here 
relevant). 


9. No assessment of any of the gross receipts taxes 
at issue herein has ever been made in the name of ‘‘D. C. 
Transit System, Inc.”’ 


10. Attached hereto as Exhibits I and II are true and 
correct copies of two parts of a single bill which was mailed 
by respondent on August 31, 1956. Said two-part bill was 
received by petitioner on September 4, 1956, and was imme- 
diately turned over by petitioner to petitioner’s counsel. 


11. Attached hereto as Exhibit III is a true and correct 
copy of a letter which was delivered by hand by respondent 
to petitioner on December 6, 1956. 


12. Attached hereto as Exhibit IV is a true and correct 
copy of a bill which was attached to the letter described 
herein as Exhibit III, which bill was also delivered by hand 
by respondent to petitioner on December 6, 1956. 


13. Attached hereto as Exhibits V and VI are true and 
correct copies of two parts of a single bill which was mailed 
by respondent on August 31, 1957. Said two-part bill was 
received by Capital Transit (now named ‘‘Universal Marion 
Corporation’’) on or about September 3, 1957, and was 
immediately forwarded by Capital Transit (z.., Universal 
Marion Corporation) to petitioner. 


14. The $527,303.63 paid under protest on November 29, 
1957, consisted of gross receipts taxes and penalties thereon 
as follows: 
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Bills (Exhibits I and IT) 


Due Date Tax Penalty Total 


September 1956... $211,281.08 $29,97 9.35 $240,860.43 
March 1957... 211,281.08 16,902.49 228,183.57 


Total... $422,562.17 $46,481.84 $469,044.00 


Bills (Exhibits V and VI) 


Due Date Tax Penalty Total 


September 1956 $ 28.841.40 $ 576.83 $ 29,418.23 
March 1957... 28,841.40 28,841.40 


Total... $ 57,682.80 $ 576.83 $ 58,259.63 


Combined Totals—All Bills 


Tax Penalty Total 


Bills (Exhs. I & IL) $422,562.16 $46,481.84 $469,044.00 
Bills (Exhs.V & VI) —_ 57,682.80 576.83 58,259.63 


Total... $480,244.96 $47,058.67 $527,303.63 


15. On December 13, 1957, petitioner filed a claim for 
refund of the $527,303.63 paid by it to respondent on 
November 29, 1957. A copy of said claim for refund is 
attached to the Petition herein as Exhibit ‘‘A.”’ 


16. Petitioner’s claim for refund was denied by a 
written notice dated December 16, 1957, sent to petitioner 
via registered mail over the signature of Kenneth Back, 
Finance Officer, D. C. (formerly Finance Officer-Assessor, 
D. C.). A copy of said notice of disallowance is attached 
to the Petition herein as Exhibit ‘‘B.”’ 


17. (a) Attached hereto as Exhibit VIL is a true and 
correct copy of an affidavit of O. Roy Chalk, Esq., President 
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and Chairman of the Board of D. CG. Transit, attested 
February 20, 1957. 


(b) Attached to such affidavit were four exhibits which 
were designated in such affidavit as ‘Exhibit A,”’ ¢¢Wixhibit 
B,”’ “Exhibit C”’ and ‘Exhibit D”’ and which have been 
redesignated for purposes of this stipulation as Exhibits 
Vu-A, VIL-B, VII-C and VII-D hereto, respectively. 


(i) Exhibit VII-A had further sub-exhibits 
which were designated as ‘Exhibits ‘A’ through 
‘J? ”? but which have here been redesignated for pur- 
poses of this stipulation as sub-exhibits Vil-A(A) 
through VII-A(I), respectively. Several of these 


sub-exhibits had further supporting sub-sub-exhibits 
which have been so marked. 


(ii) Exhibit VII-B had two further sub-exhibits, 
the first of which was designated as ‘¢Bxhibit No. 1” 
but which has here been redesignated for purposes 
of this stipulation as sub-exhibit VII-B(1), and the 
second of which had no exhibit number but was 
merely designated as “ Capital Transit Company and 
Subsidiary Companies, Financial and Statistical 
Statements for Use of Directors, for the Month of 
May 1956”’ but which has been redesignated for pur- 
poses of this stipulation as Exhibit VII-B(2). 


18. (a) Attached hereto as Exhibit VIII is a true and 
correct copy of portions of an affidavit of James Mullaney, 
President of Universal-Marion Corporation (formerly 
‘<The Universal Corporation’”’ and, prior thereto, formerly 
‘¢Capital Transit Company’’) attested February 12, 1957. 


(b) Attached to such affidavit were two exhibits which 
were designated in such affidavit as ‘‘Exhibits ‘A’ and ‘B’ ”’ 
and which have been redesignated, respectively, for pur- 
poses of this stipulation as Exhibits VILI-A and ViI-B. 
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19. Attached hereto as Exhibit IX is a true and correct 
copy of the transcript of an examination under oath of 
Robert E. McLaughlin, President of the Board of Commis- 
sioners of the District of Columbia, taken on January 29, 
1957, before a notary public of the District of Columbia. 


90. Attached hereto as Exhibit X is a true and correct 
copy of the order dated November 1, 1957, of the United 
States Court of Appeals for the District of Columbia 
Cirenit in D. C. Transit System, Inc. v. Guy W. Pearson, 
et al., No. 13,820. 


/s/ Harvey M. Srzaz, 
Attorney for Petitioner. 


/s/ Henry E. Wrxon, 
Assistant Corporation Counsel, 
Attorney for Respondent. 


Dated: Washington, D. C. 
February 12, 1958. 
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Exhibit VII, Affidavit of O. Roy Chalk 


District or CoLUMBIA SS8.: 


0. Roy Cuatx, being duly sworn, deposes and says: 


‘1. I am President of D. C. Transit System, Inc., plain- 
tiff herein, which maintains its office at 36th and M Streets, 
N.| W., Washington, D. C. At all times hereinafter men- 
tioned I was and am President of T. C. A. Investing Corpo- 
ration, a Delaware corporation, which owns all of the 
presently issued and outstanding capital stock of the plain- 
tiff. 


2. Commencing in June 1956 and continuing through to 
the passage by Congress on July 20, 1956 of Public Law 757, 
I was in continuous conferences and extensive negotiations 
with officials of Capital Transit Company, with officials of 
the District government and with members of the Confer- 
ence Committee on S. 3073 (and H. R. 8901) of the 84th 
Congress, 2d Session, in which negotiations were held rela- 
tive to my purchasing the assets of Capital Transit Com- 
pany and acquiring a franchise from Congress to operate 
same. 


3. During the period the above negotiations were being 
conducted, the District government rejected all private 
offers and repeated on June 20, 1956, their original recom- 
mendation to the Conference Committee of Congress that 
a public transit authority be established to own and operate 
the transit system in the District. Attached hereto as 
Exhibit ‘‘A’’ is a copy of their report to the Conference 
Committee. This recommendation was met with vigorous 
opposition by the supporters of private ownership and pri- 
vate operation of the transit system. 
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4. My conferences and negotiations with the District 
government continued until, on or about July 6, 1956, we 
both had agreed upon terms and conditions which the Dis- 
trict government would agree to recommend to the Con- 
ference Committee of Congress for a franchise for a com- 
pany to be formed by me. 


5. On July 7, 1956, T. C. A. Investing Corporation 
entered into an Agreement with Capital Transit Company 
whereunder said T. C. A. Investing Corporation agreed to 
form a new wholly-owned subsidiary to purchase all of the 
assets and assume all of the liabilities then existing (with 
certain minor exceptions) of Capital Transit Company. A 
copy of said Agreement is attached hereto as Exhibit ‘‘B”’. 
Said Agreement was conditioned upon the enactment into 
law of a franchise in substantially the form and substance 
which the District government agreed it would recommend 
to the Conference Committee. A copy of a proposed draft 
of said franchise in such form was attached to said Agree- 
ment. 


6. In pursuance of the Agreement dated July 7, 1956, 
plaintiff was organized on July 9, 1956 under the laws of 
the District of Columbia as the new wholly-owned sub- 
sidiary corporation referred to therein. 


7. On July 9, 1956, the District government recom- 
mended to the Conference Committee that Congress enact 
legislation granting a franchise to plaintiff substantially 
in the form and substance contained in what is now plain- 
tiff’s franchise, which became law on July 24, 1956. Said 
franchise contained the gross receipts tax exemption for 
plaintiff which is at issue in this case. 


8. Beginning on July 9, 1956, the Conference Committee 
called me into their executive session and on several occa- 
sions thereafter until July 20, 1956 I was called into execu- 
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tive sessions of the Conference Committee to discuss and 
negotiate with them certain changes and questions raised 
by certain members of the Conference Committee. The 
franchise was treated by me and by the members of the 
Conference Committee as an agreement in the nature of a 
contract between my company and the District government. 


9. This was the background and atmosphere under 
which my negotiations and conferences with the representa- 
tives of the District government and the Congress took 
place. These representatives set forth numerous responsi- 
bilities and obligations which they would require from me 
as a private operator and offered several concessions in 
return. An example of the kind of obligation they required 
as a condition to recommending a franchise for my com- 
pany is the obligation now set forth in Section 7 of the 
franchise (Public Law 757), wherein the plaintiff is ‘‘obli- 
gated to initiate and carry out a plan of gradual conversion 
of its street railway operations to bus operations within 
seven years of the date of the enactment of this <Act.’’ 
This conversion program will cost plaintiff many millions 
of dollars. I agreed to concede this requirement and sev- 
eral other conditions and obligations because the repre- 
sentatives of the District government and of Congress 
promised and offered broad tax exemptions, including an 
exemption from all gross receipts taxes which might, in 
the absence of such exemption, have been due and payable 
after the franchise went into effect. 


10. It was my specific understanding at the time 1 nego- 
tiated and agreed to the franchise with Congress and the 
District government that plaintiff would be exempt from 
all liability for the gross receipts tax now claimed in this 
ease, 7. e. both as to the prior gross receipts of Capital 
Transit Company and as to the future gross receipts of 
plaintiff. 
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11. Attached to the Agreement dated July 7, 1956 
(Exhibit ‘‘B’’, attached hereto) was a balance sheet of 
Capital Transit Company as of May 31, 1956, which showed 
as a liability the amount of $382,011.57 as ‘‘Gross Receipts 
Tax—D. C.’? (This also appears as an exhibit to Exhibit 
‘<2? which was part of the June 20, 1956 Report made by 
the District government to the Conference Committee 
(Exhibit ‘‘A’’ attached hereto).) This same balance sheet 
was also part of the record which the members of the Con- 
ference Committee had before them at the time they con- 
sidered and approved my franchise. Said tax was not 
ordinarily due or payable until September 1956. It was 
my understanding from my conferences and negotiations 
with the members of the Conference Committee and the 
representatives of the District government that the repeal 
of the gross receipts tax would extinguish all liability for 
the tax which was so described on the balance sheet. 


12. The members of the Board of Commissioners of the 
District of Columbia and the members of the Conference 
Committee on S. 3073 (and H. R. 8901) of the 84th Con- 
gress, 2d Session, gave me the distinct impression that they 
intended to grant complete gross receipts tax relief effec- 
tive immediately upon enactment of the franchise, under the 
same terms and conditions as had been offered to and 
accorded Capital Transit Company in Section 3 of H. R. 
8901 which had passed the House on May 17, 1956. Through- 
out my discussions with the members of the Board of Com- 
missioners of the District of Columbia and with the mem- 
bers of the Conference Committee on Public Law 757, I used 
the House Report as a reference in evaluating the gross 
receipts tax exemption and I relied upon the following 
language in that Report (H. Rep. No. 2034, 84th Cong., 2d 
Sess., p. 11): 


‘¢‘Subsection (a) of this section (Section 3 of H. 
R. 8901) would relieve the Capital Transit Co. of the 
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obligation to pay the 2 percent gross receipts tax it 
is now required to pay. Onan annual basis, the gross 
receipts tax paid by the company is in the neighbor- 
hood of $450,000.” (Italics supplied.) 


In my evaluations, I relied particularly upon the word 
‘‘now’? as meaning that the exemption extinguished all lia- 
bility for the gross receipts tax which might otherwise be 
due and payable after the exemption became effective. 


(18. After the Conference Committee and I had agreed 
upon the technical language of the franchise (Public Law 
757) and before the Conference Report was adopted by the 
Conference Committee, said Committee submitted to me a 
‘Conference Committee Print dated July 17, 1956,’? of 
the proposed conference report and they asked me whether 
the language contained therein satisfactorily described the 


agreements reached between myself and the Conference 
Committee. Attached hereto, as Exhibit ‘‘C’’, is a copy of 
said ‘‘Conference Committee Print.”’ 


14. The language contained in Section 8(a) of the fran- 
chise repealed the gross receipts tax and I carefully read 
and relied upon the following language of the Conference 
Report in agreeing to accept and be bound by the terms of 
the franchise (H. Conf. Rep. No. 2751): 


‘Subsection (a) of Section 8 of the conference 
substitute relieves the Corporation of the obligation 
to pay the 2 percent gross receipts tax which under 
existing law it would be required to pay upon 
commencement of its operations in the District of 
Columbia.’’ 


I was under the impression that the above-quoted language 
also indicated that Congress intended to exempt the plain- 
tiff from payment of all gross receipts taxes, including that 
now claimed by the District herein. This tax as claimed 
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by the District herein, based upon the gross receipts of 
Capital Transit Company, was the only tax to which, in my 
opinion, the above-quoted language could have referred 
since such gross receipts tax is the only gross receipts tax 
which the plaintiff otherwise could have been ‘‘required to 
pay upon commencement of its operations in the District 
of Columbia.’? It was my understanding that plaintiff’s 
own gross receipts for its first fiscal year would not have 
been subject to payment of a gross receipts tax ‘‘upon com- 
mencement of its operations’’ since—in the absence of an 
exemption—it would not have been required to pay a tax 
on its first year’s gross receipts until the second year of its 
operations. 


15. The closing of the acquisition of the assets by plain- 
tiff from Capital Transit Company pursuant to the Agree- 
ment dated July 7, 1956, took place at the Board Room of 


the old Capital Transit Company as of 12 :01 a. m. on August 
15, 1956. The plaintiff invited all of the members of the 
Board of Commissioners of the District of Columbia to be 
present as witnesses at said closing. Commissioner David 
B. Karrick accepted said invitation on behalf of the Board 
of Commissioners and attended said closing in his official 
capacity. 


16. Immediately upon completion of the exchange of 
documents at the closing, both the plaintiff and Capital 
Transit Company joined in delivering to Commissioner 
David B. Karrick a letter of notification dated August 16, 
1956, notifying the Commissioners of the District of Colum- 
bia that as of that time the plaintiff acquired the assets of 
Capital Transit Company and that said notice was being 
delivered to the Commissioners pursuant to the franchise. 
Said letter was receipted for on behalf of the Commissioner 
of the District of Columbia by Commissioner David B. 
Karrick. A copy of said letter of notification is attached 
hereto as Exhibit ‘‘D”’. 
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‘17. At the closing on August 15, 1956, plaintiff executed 
and delivered to Capital Transit Company a Deed of Trust 
securing the payment of notes in the principal amount of 
$3,940,000 as part of the purchase price for the acquisition 
of the assets from Capital Transit Company on August 15, 
1956. Plaintiff has been advised by the Trustee, The 
American Security & Trust Company, that said notes have 
been assigned by Capital Transit Company as of November 
7, 1956 to The Osgood Corporation, which in turn, assigned 
said notes to Merritt-Chapman & Scott Corporation. From 
the closing on August 15, 1956 to November 7, 1956 plain- 
tiff held no property or assets of Capital Transit Company 
and was not liable to said Company except as to the afore- 
said notes, the first of which was not due or payable until 
February 15, 1957. Since the above described assignment 
on November 7, 1956, plaintiff has held no property or 
assets of and has not been liable to Capital Transit Com- 
pany. 


'18. Since plaintiff commenced transit operations on 
August 15, 1956, plaintiff’s books of account and balance 
sheets have always shown and continue to show the gross 
receipts tax claimed by the District government herein in 
the form of a reserve for a disputed local tax. 


/s/ O. Box Cuatx 


- (Sworn to before Dean R. Long, February 20, 1957.) 
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Report to the Conference Committee 


(Letterhead of the Government of the District of 
Columbia, Executive Office.) 


June 20, 1956 
Honorable Pat McNamara, Chairman 
Conference Committee on S. 3073 
United States Senate 
Washington 25, D. C. 


Dear Senator McNamara: 


On May 28, 1956, the Commissioners were informed that 
the Conference Committee on S. 3073 had met and issued 
the following statement: 


‘We advise the District of Columbia Commis- 
sioners and other interested in private operation to 
get together in an effort to work out a firm proposal 
and report back to the Conference Committee at the 
earliest possible date.’’ 


In full recognition of the urgency of the need for imme- 
diate legislation to assure the continuation of mass trans- 
portation after August 14 in the areas now served by Capi- 
tal Transit Company, the Commissioners gave this matter 
priority in every respect, and made themselves available at 
all times to any and all interested parties. 

Prior to May 28, 1956, the Commissioners had received 
from Mr. Daniel W. Bell, a memorandum dated May 3, 1956, 
in which he outlined a plan for the continuation of a reor- 
ganized Capital Transit Company after August 14, 1956. 
This memorandum is marked Exhibit ‘“‘A’’, attached. 

On May 30, 1956, the Commissioners conferred with Mr. 
Daniel W. Bell, his legal counsel, and with representatives 
of Alexander Brown and Son, the proposed underwriter, in 
an attempt to reach mutually agreeable terms for the res- 
toration of the Capital Transit Company franchise in 
accordance with the general purpose of the so-called Bell 
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plan. Mr. Bell submitted the proposed changes to HR 8901 
which are contained in Exhibit ‘‘B’’. 

For two hours on May 31, 1956, and again for eight 
hours on June 2, 1956, the Commissioners met with the mem- 
bers of the Public Utilities Commission and agreed upon 
the franchise provisions to be recommended to the Confer- 
ence Committee. The same are attached hereto as Exhibit 
66Q??, 

On June 4, 1956, the Commissioners met for two hours 
with Messrs. Y. E. Booker and Phillip Watts, resident part- 
ners of Alexander Brown and Son; and with Messrs. John 
W.'Pehle and Ansel F. Luxford, lawyers assisting Mr. Bell. 

On June 5, 1956, the Commissioners met with Messrs. 
Daniel W. Bell, Y. E. Booker, Phillip Watts, John W. Pehle, 
and Ansel Luxford. At this meeting Mr. Bell submitted 
additional changes in HR 8901 which are attached hereto as 
Exhibit ‘‘D’’. Mr. Bell reported that his group had been 
unable to confer with J. A. B. Broadwater, who was in New 
York and was expected to return to Washington on June 7, 
1956. It was agreed that the Bell group would meet with 
Mr. Broadwater as soon as practicable and thereafter set a 
date for the next meeting with the Board of Commissioners. 

‘On June 6, 1956, the Commissioners met and considered 
the additional demands of the Bell group. An oral report 
on the status of the Bell proposal was submitted by tele- 
phone to Senator McNamara and Representative Harris. 

‘Mr. Bell was not able to meet with Mr. Broadwater 
during the remainder of the week ending June 9. He there- 
fore requested a meeting with the Commissioners, not 
earlier than June 11, 1956. The next meeting was tenta- 
tively scheduled for June 12. 

‘On June 12, 1956, Mr. Bell postponed the tentatively 
scheduled meeting with the Commissioners for that day 
because he had no progress to report on his negotiations 
with Mr. Broadwater. 
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On June 14, 1956, Messrs. O. Roy Chalk, Morris Fox, 
Edward F. Colladay, and a representative of the Chase- 
Manhattan Bank of New York City met with the under- 
signed to report that Mr. Fox had strong financial support 
for his plan to purchase Capital Transit Company. 

On June 14, 1956, a meeting between the Commissioners 
and Mr. Bell was scheduled for 11:00 A. M., June 15, 1956. 
On the morning of June 15, Mr. Bell telephoned the Com- 
missioners and asked that his appointment be. deferred 
until after a meeting of the Commissioners with Mr. Broad- 
water which had been scheduled for 11:30 A. M. Subse- 
quently Mr. Bell stated he was withdrawing from negotia- 
tions with Mr. Broadwater and submitted a letter to the 
Commissioners in which he confirmed the termination of 
his efforts to execute the so-called Bell plan, attached as 
Exhibit ‘‘B’’. 

At 11:30 A. M., June 15, 1956, Mr. Broadwater, with 
representatives of the National City Lines and its general 
counsel, met with the Commissioners and announced that 
he had sold Capital Transit Company to the National City 
Lines, subject to approval by two-thirds of the stockholders 
of Capital Transit Company and subject to the granting of 
a franchise that would be satisfactory to the National City 
Lines. The agreement between Capital Transit Company 
and National City Lines is attached as Exhibit ‘‘F”’. 

The undersigned and Commissioner Karrick met with 
Messrs. O. Roy Chalk and Morris Fox and Messrs. H. F. 
and D. C. Colladay on June 15 for further discussion of the 
Fox plan. The undersigned had further discussions with 
Messrs. Fox and E. F. and D. C. Colladay on June 16. On 
June 18 Mr. O. Roy Chalk, principal financial supporter of 
the Fox plan, flew in from New York and accompanied by 
Morris Fox and Attorneys Edward F. and D. C. Colladay, 
met with the Commissioners and indicated that he is pre- 
pared to purchase the Capital Transit Company on condi- 
tions outlined in Exhibit ““G’’. He stated he was in agree- 
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ment with the Commissioners on all conditions of the 
franchise with the exception that he would insist on a 
modification of Sections 2a and 2b of HR 8901, providing 
that these sections would be in effect for eight years only 
and that conversion would be completed in the same time. 

At 11-00 A. M. on June 19, 1956, the Board of Commis- 
sioners met with Mr. Harry A. McDonald, representing the 
so-called McDonald Group which had been negotiating for 
the purchase of Capital Transit Company stock. Mr. 
McDonald was accompanied by Attorneys Pehle and Lux- 
ford who had participated in negotiations for the Bell 
Group. Mr. Luxford indicated that negotiations with the 
Bell Group had broken down and Alexander Brown had 
withdrawn when it became apparent that an investing 
group would be required to accept a controlling stock inter- 
est and responsibility for management of the reorganized 
company. Such a group was organized by Mr. McDonald 
and had prepared its proposals at the time the Capital 
Transit agreement with National City Lines was announced. 
The proposals of the McDonald Group are outlined in 
Exhibit ‘“H’’. This group indicated its acceptance of the 
elimination of paragraphs 2a and 2b of the House bill, but 
desired some assurance from the Public Utilities Commis- 
sion that the historical rate base would be retained until a 
change to an operating ratio was made. The group 
reiterated its request for additional tax concessions after 
completion of conversion and also sought extension of con- 
version to eight years. In view of the contract between 
National City Lines and Capital Transit Company, this 
group assumed that its proposal would be considered only 
if this contract were cancelled. 

On the afternoon of June 19, 1956, the Commissioners 
met with B. W. Franklin and other representatives of the 
National City Lines and discussed franchise provisions 
that the Commissioners are willing to recommend to Con- 
gress. These provisions are essentially the same as those 
that the Commissioners were willing to recommend in con- 
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junction with the Bell proposal. The representatives of 
the National City Lines asked for time to consider these 
provisions. They will advise the Commissioners when they 
desire a further conference. 

At 9:00 A. M., June 20, 1956, the Commissioners met 
with Messrs. Chalk, E. F. and D. C. Colladay, and M. Fox 
to further discuss the provisions of a franchise that the 
Commissioners would recommend to Congress. Mr. Chalk 
stated that he would accept the franchise as recommended 
by the Commissioners provided that he could obtain the 
assurance of the Public Utilities Commission that the rate 
base would be not less than $18,000,000.00, and the rate 
of return, not less than 644 per cent. 

When the Commissioners initiated negotiations with the 
Bell group on May 30th they did so in good faith and with 
high hopes of continuing the operation of Capital Transit 
Company under conditions that would be satisfactory to 
management, stockholders, and the public. As indicated 
above the Commissioners together with the Public Utilities 
Commission and their respective staffs worked assiduously 
and continually to develop with the Bell group a franchise 
to recommend to Congress that would have been acceptable 
to a reorganized Capital Transit Company and at the same 
time protective of the public interest. In order to exhaust 
every possibility of developing a firm proposition to pre- 
sent to Congress that would retain the operation of mass 
transportation in the District of Columbia and in certain 
contiguous areas in the hands of private ownership, the 
Commissioners, with the concurrence of Senator McNamara 
and Representative Harris, extended the time of negotia- 
tions. Whether or not the Bell plan could have been 
consummated is impossible to determine at this time. The 
sale of Capital Transit Company to the National City Lines 
caused Mr. Bell to terminate the work on his plan. 

The execution of the contract between the Capital 
Transit Company and National City Lines is contingent 
upon approval of the contract by at least two-thirds of the 
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stockholders of Capital Transit Company, and upon the 
granting to National City Lines of a franchise embodying 
the conditions set forth in the contract. It does not seem 
possible, under the requirements of the law as to notice, 
that a stockholders’ meeting to consider this plan can be 
held prior to July 20th. Also, there is no assurance that 
on July 20th, or at any time, this contract will be approved 
by the stockholders. Mr. B. W. Franklin, Vice President 
of National City Lines, stated to the Commissioners on 
June 19, that even if the stockholders approved the contract 
on July 20, it is highly improbable that the physical inven- 
tory and transfer of the property can be completed by 
August 15, 1956; so as to enable National City Lines to take 
over the property and to provide mass transportation ser- 
vice on August 15, 1956. Further, the Commissioners find 
that certain major conditions, as specified in the contract 
between Capital Transit Company and National City Lines, 
under which National City Lines would accept a franchise 
are not consistent with the public interest. As yet National 
City Lines has not accepted a form of franchise that the 
Commissioners are willing to recommend to Congress. 

The signed contract between Capital Transit Company 
and National City Lines seems to preclude the Capital 
Transit Company from negotiating for the sale of its assets 
to other interested parties. 

It is apparent from this summary of negotiations that 
the Capital Transit Company itself cannot undertake a 
binding commitment to continue service on August 15th 
prior to a meeting of its stockholders; that the Company 
rejection of the Bell plan which was under negotiation con- 
stitutes a rejection of that particular basis for extending 
the franchise; that the contract of sale to National City 
Lines constitutes a rejection of a continuation of the 
Capital Transit Company franchise; and that no other 
applicant for operation of the transit system after August 
14th can make a firm commitment to provide service at that 
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time prior to a meeting of the stockholders of the Capital 
Transit Company which would dispose of the Company 
assets. 

The Authority which would be created by S. 3073 would 
be required to negotiate a purchase of Capital Transit 
properties or to exercise the power of eminent domain to 
acquire these properties to provide service on August 15th 
or, alternatively, to accept a period of no service or severely 
curtailed service until sufficient equipment could be 
acquired. The time required to procure other equipment 
makes the acquisition of Capital Transit Company prop- 
erties a practical public necessity. No positive statement 
can be made as to the time when eminent domain proceed- 
ings must be filed in order to insure possession by August 
15, 1956. It is our best estimate that these proceedings 
must be filed no later than the 15th of July, and that the 
law conferring these powers on the Authority must neces- 
sarily be passed by that date if continued service is to be 
assured. It is obvious that earlier passage of the law will 
be highly desirable. 

Since the rejection of the Bell plan by the Capital 
Transit Company has terminated the planning for the 
continuance of the Capital Transit Company franchise, and 
since the sale of all assets to the National City Lines 
expresses the complete lack of interest in a continuation 
of the franchise, there appears to be no sound basis for the 
enactment of H. R. 8901 in pending transit legislation. The 
provisions of S. 3073, authorizing the Commissioners to 
issue a franchise and make tax concessions to a qualified 
operator, would appear to be adequate to handle the further 
negotiations with any of the present applicants for private 
ownership who may demonstrate a capability of perform- 
ing by acquiring the Capital Transit Company properties. 

If the contract between Capital Transit Company and 
National City Lines or any other party is consummated 
before August 15, 1956, the Commissioners would grant a 
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franchise and withdraw the proceedings in eminent domain. 
If the contract is not consummated before August 15, 1956, 
the Transit Authority under the powers granted it by 
Title IIL of S. 3073 would still be able to sell the transit 
system; and the Commissioners would be able to grant a 
franchise to a private operator. After August 14, 1956, the 
franchise that the Commissioners would grant would be 
in ‘principle essentially the same that they were willing to 
recommend to Congress in conjunction with the Bell plan. 

‘The Commissioners, however, wish to suggest certain 
amendments to the Bill S. 3073. The Bill as passed by the 
Senate provides that the Board of Directors for the interim 
Authority shall consist of the Commissioners of the District 
of Columbia. The duties and responsibilities with which 
the Commissioners are already charged require their full 
attention, time, and efforts. It is practically impossible for 
them to assume the further obligation of organizing the 
directing the operation of a metropolitan transit system. 
For this reason the Commissioners recommend that S. 3073 
be amended as set forth in Exhibit ‘‘1’’ so as to give to the 
Commissioners the authority to appoint a board of directors 
for the interim Authority. It would also appear advisable to 
amend Section 302 of the Bill as it passed the Senate so 
that the ‘‘certificate of authority’’ mentioned therein be 
denominated a ‘‘franchise’’ and further amended to give 
the Commissioners authority to provide in the franchise for 
the effective date of new schedules substantially as set out 
in lines 2 to 22, page 58 of the Bill as it passed the House 
with the amendments suggested in Exhibit C; and also to 
provide that the franchise shall be subject to such terms 
and conditions as the Commissioners may deem in the pub- 
lic interest. 

In conclusion, the Commissioners strongly urge Con- 
gress to pass the Bill S. 3073 substantially in the form that 
it passed the Senate and with the amendments indicated 
above, aS soon as possible and not later than July 15th, in 
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order that the District of Columbia and certain contiguous 
areas will be assured of mass transit services upon the 
expiration of the franchise of the Capital Transit Company 
under conditions that are consistent with the public inter- 
est. 
With kindest personal regards, 


Sincerely yours, 


Rosert BE. McLavex iy, 
President, Board of Commissioners, D. C. 


Enclosures: Exhibits ‘‘A’’ thru ‘‘I”’ 


* * te * 
EXHIBIT G 
June 15, 1956 


Chalk Proposal to Capital Transit Company. 
Capital Transit Company 
Washington, D. C. 


Gentlemen: 


We hereby offer to purchase from you the cash, securi- 
ties, real and personal properties, and all of the other assets 
of every kind and nature owned by you and your subsidiary 
companies, and agree to pay you therefor the sum of Thir- 
teen Million Four Hundred Forty Thousand ($13,440,000) 
Dollars, and agree to assume and pay the liabilities of your 
company. 

The said sum of $13,440,000.00 is payable by us, to you, 
as follows: 

$500,000.00 in cash, upon the signing of a formal con- 
tract between us, as herein below provided for; 
$7,500,000.00 in cash or good certified check upon the 
closing of title; 


$5,440,000.00 by execution and delivery to you of a 
promissory note and purchase money first mortgage 
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on the real estate owned by your company/said note 
and purchase money first mortgage shall bear inter- 
est at the rate of five (5%) per cent per annum on 
unpaid balances and shall provide for amortization 
of principal in an amount equal to four (4%) per 
cent of the principal sum, annually. Said payments 
of principal and interest to be paid semi-annually ; 
the first payment of interest and amortization to be 
made six (6) months after the date of the execution 
of said note and mortgage, and the entire unpaid bal- 
ance to become due and payable fifteen (15) years 
from the date thereof. Said note and mortgage shall 
contain a provision granting the privilege of prepay- 
ment in whole or in part on any interest date, without 
penalty, on thirty (30) days’ prior notice in writing 
to the holder of said note and mortgage. 


| This offer is made to you subject and conditioned upon 
the following: 


1. That this offer shall be approved by the Board of 
Directors of your company on or before June 30, 1956, and 
that you will, within three (3) days thereafter, certify to 
us in writing said approval of the Board of Directors, and 
approved by the legally required number of stockholders of 
your company on or before July 31, 1956, and that you will, 
within three (3) days thereafter, certify to us in writing 
said approval of the stockholders. 

2. That within ten (10) days after the approval by both 
the Board of Directors and stockholders of your company 
and in no event later than August 10, 1956 that you shall 
enter into a formal contract in writing with us embodying 
all of the terms and provisions of this transaction. 


3. That the enactment into law prior to August 14, 1956, 
or any other date as both of us may agree upon in writing, 
of H. B. 8901, Union Calendar No. 743, Report No. 2034, 
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in the form reported to the Committee of the Whole House 
on the State of the Union of April 24, 1956, with such amend- 
ments as both of us may agree upon in writing. 


4. That the books and accounts of your company and 
subsidiary company and companies have been kept in 
accordance with Standard Accounting Practices and the 
requirements of the Public Utilities Commission of the Dis- 
trict of Columbia, and that the balance sheet and financial 
statements of your company and subsidiary companies as 
at May 31, 1956 does truly reflect the financial position of 
your company at that date, with adequate reserves for ail 
taxes, federal, state and local, and that as at the date of 
closing of title the net assets of your company and subsid- 
iary companies will be substantially as shown in the afore- 
mentioned statement of your company, dated May 31, 1956. 


5. That your company has good and marketable title in, 
of and to all operating equipment used in the conduct of its 
business free and clear of all liens; that there are no liens 
of any kind or nature agai other of its assets used 
and useful in the condnet of its business 4 that it has no out- 
standing debt, funded or otherwise, except as set forth in 

© aforementioned balance sheet and financia e 
as at May 31, 1956, and that it has good and marketable 

STo all the assets used and useful in the conduct of its 
business and operations and to all other assets reflected in 
the said balance sheet. 


6. We agree to form a subsidiary corporation under the 
provisions of the District of Columbia Corporation Act 
(hereinafter called the ‘SNew Company’’), and upon the 
closing of this transaction you shall assign, convey, transfer, 
and cause to be vested in the New Company all of the cash, 
securities, real and personal properties, and all of the other 
assets of every kind and nature owned by your company 
and your subsidiary companies as of the date of closing, 
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free and clear of any lines or encumbrances of any kind or 
nature. 
7. The New Company shall: 
(a) pay to you the sum of $8,000,000.00 in cash, of 
which the $500,000.00 deposit provided for to be paid 
by us, to you, on the formal signing of the contract 
shall be a part; 
(b) execute and deliver to you the note and pur- 
' chase money first mortgage on the real estate given to 
secure the payment of the sum of $5,440,000.00 and 
interest ; 
(c) assume and discharge, as the same mature, the 
liabilities of your company and subsidiary companies 
as of the date of consummation of title. 


8. Upon the organization of the New Company, the pro- 
visions of the contract to be entered into between us shall 
inure to its benefit as well as to the benefit of our company. 


9. The formal contract shall provide, amongst other 
things, the following: 
(a) That time is of the essence; 


(b) That at the time of closing of title that the 

' assets herein contemplated to be transferred by your 

company and subsidiary companies to the New Com- 

pany shall be in the same condition as at the date of 

the execution of said contract, reasonable wear and tear 

- excepted, and that all risk of loss and/or damage until 
the passage of title shall be borne by your company ; 


(c) The formal contract of sale and all other instru- 

_ ments and/or documents necessary or required in con- 

nection with the consummation of this transaction shall 

be in such form as shall be mutually agreeable to coun- 
sel for our respective companies ; 
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(d) That your company shall simultaneously with 
the transfers herein provided for cease to operate as a 
common carrier and cause its name to be changed; 


(e) That between the date of May 31, 1956 and the 
date of closing of title there will not have been any 
material adverse change in the financial condition of 
your company and your subsidiary companies, and that 
you will not make any unusual expenditures other than 
in the regular course of business, and that you will not 
pay any dividends to stockholders or increase the 
salaries of officers or employees, and that you will not 
sell any of the assets of your company or its subsidiary 
companies. 

10. As a token of our good faith, we agree to deliver to 


you on demand a Letter of Credit of The Chase Manhattan 
Bank issued to you in the amount of $500,000.00, which, 


upon payment to you, shall act as the deposit of $500,000.00 
provided for herein to be paid to you on the signing of the 
formal contract. It being expressly understood and agreed 
that in the event that any of the terms, provisions and con- 
ditions of this agreement shall not be complied with that 
then in such event the said Letter of Credit shall be forth- 
with returned by you to us. 


11. Any notices provided for herein to be given by your 
company to us shall be in writing and shall be sent by reg- 
istered or certified mail, to us, at 200 West 57th Street, New 
York City, New York. 

Awaiting word from you. 

Yours very truly, 
T. C. A. Investine Corporation, 


By O. Roy CHazx, 
President. 
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Agreement, Part 1 of Exhibit 1 and Financial 
and Statistical Statements 


AGREEMENT AMENDING AGREEMENT OF 
JULY 7, 1956 


THIS AGREEMENT, dated July 17, 1956, between 
Capital Transit Company, a corporation organized under 
the laws of the District of Columbia, and T. C. A. Investing 
Corporation, a Delaware Corporation, 


WITNESSETH: 


‘In consideration of the mutual covenants expressed 
herein and in the Agreement dated July 7, 1956, between 
the parties hereto, said parties do hereby stipulate and 
agree as follows: 


The Agreement between the parties dated July 7, 1956 
is hereby amended by substituting in place of the proposed 
franchise and miscellaneous provisions set forth in Exhibit 
#1 to said Agreement of July 7, 1956, (said Exhibit #1 
being dated ‘‘7-6-56’’) the franchise and other provisions 
as set forth in the Conference Report to accompany S. 3073, 
dated July 17, 1956, 84th Congress, 2d Session, a copy of 
which is attached hereto and made a part hereof. 


CaprraL Transtr Company, 

By /s/ J. A. B. Broapwater, 
President. 

T. C. A. Investine CorRPoRaTION, 


By /s/ O. Roy CHatx, 
President. 





43 


Petitioner’s Exhibit 1 
Exhibit VII-B to Affidavit of O. Roy Chalk 


THIS AGREEMENT, dated July 7th, 1956, between 
Capital Transit Company, a corporation organized under 
the laws of the District of Columbia, (hereinafter referred 
to as ‘‘Capital Transit’), and T. C. A. Investing Corpora- 
tion, a Delaware corporation (hereinafter referred to as 
“TOA??’), 

WITNESSETH: 


1. Capital Transit represents and warrants that: 


(A) Its books and accounts have been kept in accord- 
ance with generally accepted accounting practices and the 
requirements of the Public Utilities Commission of the 
District of Columbia; it verily believes the attached balance 
sheet and financial statements as at May 31, 1956, do reflect 
the financial position of Capital Transit at that date, with 
adequate reserves for all taxes, federal, state and local, and 
do truly state the operating results of Capital Transit’s 
operations for the month of May, 1956, and for the five 
months’ period ended May 31, 1956, except as to any con- 
tingent liabilities and except as to any liabilities of Capital 
Transit represented by pending claims or for which claims 
have not been made or presented. 


(B) Neither Capital Transit nor its officers or general 
counsel have any knowledge of any threatened litigation, 
contingent liabilities or claims against it, except as set forth 
in a letter of this date from its counsel, Hogan & Hartson, 
to TCA, which, if finally decided against Capital Transit 
would substantially and adversely affect the financial con- 
dition of Capital Transit as shown by said balance sheet 
and financial statements. 


(C) Capital Transit has good and marketable title to 
all its properties and assets, real and personal, including 
those reflected in the balance sheet of May 31, 1956, (except 
as since sold or otherwise disposed of in the ordinary 
course of business, as per schedule initialed by the parties), 
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subject to no mortgage, pledge, lien, conditional sale agree- 
ment, encumbrance, or charge, except as shown on such 
balance sheet as securing specified liabilities (with respect 
to which no default exists), and except for minor imper- 
fections of title and minor encumbrances, (other than liens 
for the payment of money), if any, which are not substantial 
in amount, do not materially detract from the value of the 
properties subject thereto, or materially impair Capital 
Transit’s operations, and have arisen only in the ordinary 
course of business, and except easements, reservations, 
restrictions, conditions and covenants of record, and except 
for any state of facts which an accurate survey might dis- 
close, and rights of tenants described in a memorandum of 
even date herewith, initialed by the parties. 


(D) If the franchise contained in Part 1 of Exhibit No. 
1 hereto attached is enacted into law substantially in the 
form thereof, the New Company will have f ranchises, rights, 
powers, privileges and licenses appropriate and necessary 
to enable it to carry on the electric railway, motor bus, 
public transportation company and common carrier opera- 
tions and business in substantially the same manner as 
Capital Transit has carried on such operations and business 
for the past several years. 


2. TCA agrees to form a wholly owned subsidiary cor- 
poration under the provisions of the District of Columbia 
Business Corporation Act (herein called the ‘“‘New Com- 
pany’’), with power to acquire, construct, own and operate 
directly transit properties within the District of Columbia 
and either directly or through subsidiaries in adjacent 
states, including the power to acquire, own and operate the 
properties to be conveyed to the New Company in accord- 
ance with this agreement, and to acquire and own the stock 
and/or bonds of any other company or companies engaged 
in the transportation of passengers by street railway or 
bus in the District of Columbia and adjacent states, with the 





45 


Petitioner’s Exhibit 1 
Exhibit VII-B to Affidavit of O. Roy Chalk 


power to mortgage its property, rights, and franchises, to 
issue debentures, notes, or other evidences of indebtedness, 
and to conduct such other activities as may be useful or 
necessary in connection with or incident to the foregoing 
purposes, including the power to buy, sell, hold, own and 
convey real estate within and without the District of 
Columbia. Said New Company when incorporated shall 
become and remain subject in all respects to regulation by 
the Public Utilities Commission of the District of Columbia 
or its successors, as herein provided, to the extent of the 
jurisdiction vested in it or them by law over corporations 
engaged in the transportation of passengers by street rail- 
way or bus within the District of Columbia. 


3. TCA agrees to pay into the New Company, as capi- 
tal, in return for capital stock of the New Company, an 
amount sufficient to provide the New Company with work- 
ing capital adequate to carry on its operations. 


4. Upon the organization of the New Company, and 
subject to the fulfillment of the conditions below set forth, 
at the closing as hereinafter defined, the following trans- 
actions shall be carried out substantially simultaneously: 


(A) Capital Transit shall assign, convey, transfer and 
eause to be vested in the New Company all its assets, all 
moneys or securities of every form owned by it, whether 
held as cash, securities, choses in action, or special funds of 
any nature, (except deposits made since June 1, 1956, with 
Capital Transit in connection with offers made to purchase 
all of its assets), all its estates, lands, rights, powers, 
privileges, licenses, permits, certificates, franchises and 
properties, real and personal, tangible and intangible, of 
every kind, including, but not limited to, all its physical 
property, real and personal, tracks, lands, buildings, shops, 
structures, machinery, rolling stock, buses, easements, fran- 
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chise rights, operating and other contracts, for the use of 
tracks, power, exchange of facilities or otherwise directly 
or indirectly connected with or relating to and used in the 
operation and business of its electric railway, motor bus, 
public transportation company and common carrier, situate 
in the District of Columbia and State of Maryland, (subject 
to all conditions of said contracts), including, but not limited 
to, property rights, permits, certificates, and franchises, if 
any, and all of the issued and outstanding shares of capital 
stock of Montgomery Bus Lines, Incorporated, a Maryland 
corporation, (hereinafter called Montgomery); provided, 
however, that nothing herein shall be understood to include 
the transfer of the right of Capital Transit to exist as a 
corporation, or the rights of Capital Transit to exercise the 
corporate powers to be retained by it hereunder, and pro- 
vided further, that anything in this agreement to the con- 
trary notwithstanding, Capital Transit shall retain its right 
to income tax refunds (and interest thereon) of amounts 
paid by it and not by New Company, and shall retain 
its rights under the income tax laws to offset against 
future income any losses or other deductions hereto- 
fore or hereafter sustained by it, without accountability 
to New Company or TCA for the benefit of said refunds, 
losses or other deductions; but New Company shall 
have the right to have losses or other deductions 
sustained on or before the date of closing (includ- 
ing any loss on this sale) first offset against past income 
of Capital Transit to the extent and in the manner provided 
by the income tax laws, with any interest liability resulting 
from said offset being payable by New Company. Capital 
Transit shall execute all deeds, bills of sale, instruments, 
assignments and other conveyances reasonably requisite 
for such purpose. The assets to be conveyed hereunder are 
as above set forth as of the closing date. Any and all such 
conveyances and bills of sale shall be by special warranty 
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recordable instruments, as defined by the District of Colum- 
bia Code. 


(B) In consideration thereof, the New Company shall: 


(1) Pay to Capital Transit the sum of $9,600,000.00 in 
cash, or by certified check, of which the $500,000.00 
deposited by TCA, as hereinafter referred to, shall be a 
part; 

(2) Execute and deliver to Capital Transit its first lien 
deed of trust in such form and substance as shall be mutually 
agreed upon, including release clauses by the parties hereto, 
securing payment of the balance of $3,940,000.00, which deed 
of trust shall include, without limitation, all of the real 
estate conveyed by Capital Transit to the New Company. 
The notes secured by said deed of trust shall bear interest 
at the rate of 5 per cent per annum, payable semi-annually ; 
shall mature fifteen years after date with annual principal 
amortization of $200,000.00, payable $100,000.00 semi-annu- 
ally. Said notes and deed of trust shall be subject to pre- 
payment, in whole or in part, prior to maturity, without 
penalty on thirty (30) days’ prior written notice to the 
holder of said notes and deed of trust, and said notes and 
deed of trust shall so provide; 


(3) Assume and discharge, as the same mature, all the 
liabilities of Capital Transit and Montgomery of every kind 
and nature whatsoever, whether set forth in the attached 
balance sheet or not, provided, however, that the New Com- 
pany shall not be liable to any dissenting stockholder of 
Capital Transit Company for the fair value of the stock 
of any such stockholder who shall qualify to be entitled to 
receive payment of such fair value. Included, without 
limitation, in the obligations of Capital Transit assumed by 
the New Company under the terms of this agreement are 
any and all income tax liabilities, now or hereafter claimed 
to be due, past or present, assessed or not assessed, of Capi- 
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tal Transit to and including the closing date hereunder, 
(taxes for the current year to be computed for this purpose 
as if the period ending on such closing date were a taxable 
year) ; and all interest imposed with respect to such liabili- 
ties; provided, however, that Capital Transit within ten 
(10) days after written notice of any and each such income 
tax claim, whether there be one or more thereof, shall notify 
the New Company in writing thereof, and within ten (10) 
days after receipt of any and each notice, said New Company 
shall elect whether to pay or contest any and each such 
income tax claim. In the event the New Company elects to 
contest the same, Capital Transit, at the request of the 
New Company, at its sole cost and expense, shall employ 
attorneys of its selection to contest the same and, in the 
event such contest is unsuccessful, upon written demand 
of Capital Transit, said New Company shall immediately 
pay and discharge any and each such income tax claim and 
furnish Capital Transit with written evidence of such pay- 
ment and discharge; provided, further, that Capital Transit 
shall not be bound or required to employ or pay such 
attorneys for any services rendered beyond the entry of a 
judgment or decree as a result of the trial of any such con- 
tested claim in the court of original jurisdiction in which 
such trial occurred, unless said attorneys recommend an 
appeal from any or each such judgment or decree, in which 
event Capital Transit shall employ said attorneys, at its 
sole cost and expense, to prosecute each said appeal to final 
decision. If its counsel recommend against such appeal, 
but the New Company so requests, Capital Transit agrees 
to appeal, but the cost thereof, including, but not limited to, 
reasonable attorneys’ fees, shall be borne by the New Com- 
pany. In any event, in any protest, contest, appeal or other 
proceeding to which this sub-section applies, the New Com- 
pany may, at its own expense, conduct such proceeding with 
or without counsel for Capital Transit; and 
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(4) In writing, assume and covenant and agree to 
promptly keep and perform each and every, all and singular, 
the agreements, conditions, covenants, promises, provisions 
and terms of any and all agreements, contracts, commit- 
ments or obligations to which Capital Transit is a party, on 
the part of Capital Transit to be kept and performed, or 
which Capital Transit is obligated or required to keep and 
perform, as per schedule of even date herewith initialed by 
the parties, provided, however, that the New Company shall 
not be liable to any dissenting stockholder of Capital 
Transit for the fair value of the stock of any such stock- 
holder who shall qualify to be entitled to receive payment 
of such fair value. 


(C) Capital Transit, in order to carry out the intent 
hereof, shall, simultaneously with the transfers herein pro- 
vided for, cease to and thereafter not operate as an elec- 
tric railway, motor bus, public passenger transportation 
company and common carrier of passengers, and promptly 
thereafter shall cause its name to be changed, and will 
eliminate the word ‘‘Transit’’ therefrom and will not use 
the word ‘‘transportation’’ as a part thereof. 


(D) In the event Capital Transit disposes of any of its 
properties in performance of outstanding contracts requir- 
ing it so to do, as per schedule of even date herewith, 
initialed by the parties, or, in the event, prior to consumma- 
tion of this transaction, any other properties of Capital 
Transit are sold, in either or both such events, the proceeds 
of any such sale or sales shall be applied in reduction of 
said balance of $3,940,000.00 to be evidenced by notes 
secured by first deed of trust, as aforesaid. No sale shall 
be made by Capital Transit which is not, upon the date of 
this agreement, as per said schedule, already contracted 
for, without the consent in writing of TCA, 
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5. Capital Transit agrees to cause all corporate and 
other steps reasonably required by New Company’s counsel 
to be taken to provide for the transfer and conveyance to 
the New Company of its assets, and will, in good faith, 
endeavor to obtain all such required approvals; and will 
provide every reasonable cooperation with TCA and with 
the New Company to obtain the transfer, extension and 
renewals of all licenses, certificates and permits now held 
by Capital Transit (except its franchise terminating August 
14, 1956, pursuant to Public Law 389, 84th Congress; 69 
Stat. 724) and Montgomery; and TCA agrees to take all 
such steps reasonably required by Capital Transit counsel 
to be taken on its part to carry out the terms hereof, and 
will, in good faith, endeavor to obtain all such required 
approvals. 


'6. The consummation of the transactions provided for 
in this agreement shall be conditioned upon the following: 


(A) The enactment into law prior to August 14, 1956, 
and the taking effect as to the New Company on such date 
or on such extended date as the parties hereto may agree 
upon in writing and as may be permitted by said law, of 
the provisions of such franchise, above referred to, in sub- 
stantially the form and substance attached hereto and made 
a part hereof, marked Exhibit 1; provided, however, that 
if the said taking effect as to the New Company does not 
occur because of an affirmative act, in bad faith, or course 
of action, in bad faith, by the New Company or TCA, or, 
if the said taking effect as to the New Company does not 
oceur because of a default under this agreement on the 
part of the New Company or TCA resulting from an act 
or omission on the part of TCA or the New Company in 
keeping and performing the terms and provisions of this 
agreement on the part of TCA and the New Company to be 
kept and performed, then, for all purposes of this agree- 
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ment, this condition shall be deemed and considered to have 
been complied with, fulfilled and performed. 


(B) The enactment into law prior to August 14, 1956, 
of the provisions set forth in said Exhibit 1, hereto 
attached, as ‘‘Miscellaneous Provisions’ and as part 2 
thereof, in substantially said form and substance, 


(C) The completion of all necessary corporate steps, 
including, but not limited to, the formation of the New 
Company, and the required steps in connection with the 
execution and delivery of its notes secured by said first 
deed of trust, the approval at a duly called meeting of the 
stockholders of Capital Transit by two-thirds of its stock- 
holders of the sale and transfer of the assets herein pro- 
vided for, and the delivery to the New Company of all 
deeds, documents, instruments, bills of sale, assignments, 
conveyances and other forms of assignment and transfer 
reasonably required to effect the completion of the trans- 
actions above referred to. 


(D) At the closing: 


(1) Capital Transit shall deliver to the New Company 
and the New Company and TCA shall deliver to Capital 
Transit certified copies of such resolutions authorizing the 
transaction evidenced by this agreement and the consum- 
mation thereof as shall be reasonably required by the 
respective counsel for said parties; 


(2) Capital Transit shall deliver to the New Company 
an opinion from its counsel, Hogan & Hartson, dated the 
closing date, stating: 


(a) All proceedings required by law or by the provi- 
sions of this agreement to be taken by Capital Transit and 
its stockholders in connection with the transactions pro- 
vided for by this agreement have been duly and validly 
taken; 
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(b) Capital Transit has good and marketable title, to 
the extent required by this agreement, to the assets and 
properties to be conveyed by Capital Transit hereunder; 


(c) The sale, transfer and delivery hereunder are not 
in contravention of the Bulk Sales Law of the District of 
Columbia, or of any other applicable Federal, state or local 
law; and 


(da) Capital Transit has power to sell, transfer and 
déliver to the New Company the assets and properties to 
be conveyed hereunder and the instruments executed and 
delivered to the New Company hereunder are valid in 
accordance with their terms. 


(3) TCA shall deliver to Capital Transit an opinion 
from its counsel, Emil Rogers, Esquire, dated the closing 
date, and the New Company shall deliver to Capital Transit 
an opinion from its special counsel, Harvey M. Spear, 
Hsquire, dated the closing date, stating: 


(a) All proceedings required by law or by the provisions 
of this agreement to be taken by the New Company and 
TCA, and their respective directors and stockholders, in 
connection with the transactions provided for by this agree- 
ment have been duly and validly taken; 


(b) The New Company and TCA have power to enter 
into the transaction evidenced by this agreement, and the 
instruments executed and delivered to Capital Transit here- 
under, including, but not limited to, said notes and first lien 
deed of trust, are valid in accordance with their terms; and 
that said deed of trust is a first lien against the property 
covered thereby; and 


(c) The acquisition of assets contemplated hereby and 
all instruments required to be executed hereunder by the 
New Company and TCA are not in contravention of any 
Federal, state or local law; provided, however, that no opin- 
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ion shall be required from said counsel as to the Bulk Sales 
Law of the District of Columbia. 


(4) New Company shall execute and deliver to Capital 
Transit the instruments required by sub-sections (3) and 
(4) of Section (B) of paragraph 4 hereof, in the form rea- 
sonably requisite for such purpose. 


(E) Between the date of this agreement and the closing 
date: 


(1) There will be no changes in the business of Capital 
Transit other than as the result of normal operations in the 
ordinary course of business or changes necessary to meet 
operating conditions and other than as now or hereafter 
provided by law; 


(2) There will be no distribution to the stockholders of 
Capital Transit by way of dividends or otherwise, nor shall 
Capital Transit, directly or indirectly, redeem, purchase or 
otherwise acquire any of its capital stock; 


(3) Without the consent in writing of the New Company 
or TCA, no increase will be made in the compensation pay- 
able or to become payable to officers or employees of Capital 
Transit, nor will any bonus payment or arrangement be 
made by Capital Transit to or with any such officer or 
employee. 


(4) Capital Transit will maintain, in full force and 
effect, insurance coverage in the amount and with substan- 
tially the terms and conditions of all of its insurance cover- 
age on the date hereof. 


(F) The continued existence of the present agreement 
between Potomac Electric Power Company and Capital 
Transit to furnish power and to provide services to the New 
Company on the same terms and to the same extent as those 
services are now provided to Capital Transit. 
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(G) Any condition or provision hereunder for the 
benefit of the New Company or TCA shall be fulfilled to the 
satisfaction of counsel for the New Company and TCA, 
hereinabove named, as evidenced by their written opinion to 
that effect, and any condition or provision hereunder for the 
benefit of Capital Transit, shall be fulfilled to the satisfac- 
tion of Hogan & Hartson, General Counsel to Capital 
Transit, as evidenced by their written opinion to that effect. 


7. Any of the parties hereto for whose benefit any con- 
ditions or provisions hereof apply may waive any of said 
conditions and provisions or a portion thereof without 
affecting the remaining conditions or provisions. Unless 
said conditions and provisions are fulfilled on or prior to 
the closing date, or on such extended date as the parties 
hereto may agree upon in writing, and as may be permitted 
by law, this agreement shall terminate without obligation of 
any party to the others, provided that the party in good 
faith shall have attempted to carry out the Provisions of 
the agreement and the conditions for which it is responsible. 
In the event last aforesaid and in the event the New Com- 
pany and TOA, or either of them, are not in default under 
this agreement, the $500,000.00 deposit hereinafter referred 
to, together with any title search cost incurred by TCA 
which it shall be entitled to have refunded as hereinafter 
provided, shall be refunded by Capital Transit to TCA and 
thereupon any and all liability by the parties hereto or to 
or by the New Company, the one to the other or others 
hereunder, or otherwise, shall immediately cease and be at 
an end. 


8.(A) TCA has caused to be deposited with Capital 
Transit the sum of $500,000.00 cash, the receipt of which is 
hereby acknowledged, to evidence its good faith and as a 
deposit to bind this transaction, which amount shall be 
applied on behalf of the New Company on account of the 
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purchase price hereinabove referred to in the event of the 
consummation of this transaction. 


(B) In the event this transaction is not consummated, 
time being of the essence hereof, and TCA and the New 
Company, or either of them, are not in default hereunder, 
or have kept and performed the terms and provisions of 
this agreement on their part to be kept and performed, said 
deposit shall be returned to TCA immediately upon demand. 
In the event this transaction is not consummated because 
the title of Capital Transit in, of or to the real estate 
included in this transaction is not good and marketable, to 
the extent required by this agreement, or because of the 
failure of the approval of the sale evidenced by this agree- 
ment of the requisite number of the issued and outstanding 
shares of stock of Capital Transit as required by law, then 
and in either such event, upon demand by TCA, Capital 
Transit will refund to TCA the amount expended and paid 
to any title company making the title search of said real 
estate in an amount not in excess of the usual and custom- 
ary charges therefor, provided the amount of said expense 
is approved by Capital Transit, (which approval shall not 
be unreasonably withheld), prior to the date the same is 
incurred, which amount shall, in no event, be in excess of 
$5,000.00. In the event this transaction is not consummated 
because of any default under this agreement on the part of 
TOA or the New Company, or either of them, or in the 
event TCA and the New Company have not kept and per- 
formed the terms and provisions of this agreement on their 
part to be kept and performed, said deposit shall, at the 
option of Capital Transit, be retained as liquidated dam- 
ages, the nature of this transaction being such as will not 
permit of any exact determination of damages which may 
be suffered on account of any such breach; provided, how- 
ever, that TCA and the New Company shall not be con- 
sidered in default or as not having kept and performed the 

















56 


Petitioner’s Exhibit 1 
Exhibit VII-B to Affidavit of O. Roy Chalk 


terms and provisions of this agreement, on their part to be 
kept and performed in the absence of fifteen days’ written 
notice to TCA and the New Company, and the failure of 
said TCA or the New Company to cure any such claimed 
default or failure to perform within such fifteen-day period. 


9. Upon the organization of the New Company, the 
provisions of this contract shall enure to its benefit, as 
well as the benefit of TCA, but this contract shall not be 
otherwise assigned. 


10. TCA and the New Company agree that any officer 
of Capital Transit not having an employment contract, who 
is not in good faith offered employment by the New Com- 
pany for a period of at least one year will be paid severance 
pay equal to the salary of such officer for a period of one 
year. Such Officers are named in a schedule initialed by 
the parties hereto. 


‘11. The parties hereto severally represent and agree 
that no broker or agent has been employed by either in 
connection with this agreement or the transactions con- 
templated hereby. 


12. Capital Transit hereby represents and warrants 
that, subject to the approval of its stockholders as required 
by law, it has power to and is duly authorized to enter into 
this agreement; and TCA hereby represents and warrants 
that it has power to and is duly authorized to enter into 
this agreement. 


13. Upon consummation of this transaction: 


(A) Notwithstanding any name or names which may 
appear thereon, the New Company shall be entitled without 
farther compensation to Capital Transit to use all tokens, 
passes, and pads of transfers, outstanding or the property 
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of Capital Transit; provided that the New Company shall 
comply with all obligations occasioned thereby or arising 
out of or relating to such use. 


(B) New Company will cooperate with Capital Transit 
in the preparation and filing of all records, schedules, state- 
ments and reports required because of the discontinuance 
of the transit business of Capital Transit, and, for such pur- 
pose, without expense to Capital Transit, will furnish Cap- 
ital Transit adequate facilities, equipment and employees 
reasonably required for such purpose. 


(C) Capital Transit shall retain ownership of all of its 
books, records, ledgers and files of every kind and nature, 
including but not limited to those pertaining and with 
respect to fiscal matters, corporate meetings of directors 
and stockholders, stock certificate books and transfer books, 
and the New Company shall furnish such filing cabinets, 
space and facilities as may be reasonably required for the 
keeping and proper storage thereof for such period of time 
as may be reasonably required. TCA and the New Com- 
pany, as well as Capital Transit, shall have access to all of 
said books, records, ledgers and files during all reasonable 
business hours and may, if TCA or the New Company so 
desire, make or cause to be made, for its sole use and benefit, 
copies thereof, or such parts thereof, as TCA or the New 
Company may desire. At its option, Capital Transit may, 
or at the request of TCA or the New Company, Capital 
Transit shall remove said corporate meeting records, stock 
certificate and stock transfer books and records to its office 
or offices within the District of Columbia without affecting 
the right of TCA and the New Company to such access or 
to make such copies or cause the same to be made. In the 
event Capital Transit desires to destroy, transfer or convey 
all or any part of said records, prior to any such destruc- 
tion, transfer or conveyance, it shall so notify TCA and 
the New Company in writing, and upon the request of 
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either, shall deliver the books and records desired to be so 
destroyed, transferred or conveyed to either said TCA or 
the New Company. 


14. In the event the stockholders of Capital Transit at 
any meeting, or adjourned meeting, called for the purpose 
of considering the approval of the sale of the assets as con- 
templated by this agreement, (although said meeting may 
be called for another or other purposes), fail to approve 
said sale by the affirmative vote of two-thirds of all of the 
stock outstanding and as required by law, then and in such 
event the $500,000.00 deposit made by TCA with Capital 
Transit, together with any title search cost incurred by TCA 
which it shall be entitled to have refunded as herein pro- 
vided, shall be refunded to TCA and thereupon any and 
all liability by the parties hereto or to or by the New 


Company, the one to the other or others hereunder, or 
otherwise, shall immediately cease and be at an end. 


15. Prior to the closing, Capital Transit shall return 
any and all funds received by it as deposit or deposits since 
June 1, 1956, in connection with offers made to purchase 
all of its assets. 


16. Any notices required to be given hereunder shall be 
sufficient if in writing and mailed, with full postage prepaid, 
via registered mail, and if addressed to TCA, shall be 
addressed to TCA, c/o Emil Rogers, Esquire, 570 Seventh 
Avenue, New York 18, New York; and if addressed to the 
New Company, one copy thereof shall be addressed to D. C. 
Transit System, Inc., ¢/o Emil Rogers, Esquire, 570 Seventh 
Avenue, New York 18, New York, with copies to Harvey M. 
Spear, Esquire, 60 East 42nd Street, New York 16, New 
York, and to Colladay & Colladay, 1331 G Street, N. W., 
Washington 5, D. C.; and if addressed to Capital Transit, 
shall be addressed to Capital Transit Company, attention 
of Edmund L. Jones, Esquire, c/o Hogan & Hartson, 810 
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Colorado Building, Washington 5, D. C., with copies to 
J. A. B. Broadwater, c/o Capital Transit Company, 36th 
& M Streets, N. W., Washington 7, D. C., and Joseph M. 
Glickstein, Esquire, P. O. 1086, Jacksonville 1, Florida; or 
such other address or addresses as the respective parties 
hereto may hereafter, from time to time, designate in 
writing. 

17. (A) The term ‘‘closing date’’, hereinabove used in 
this agreement, shall mean and include, wherever the con- 
text so requires or admits, the term ‘‘closing’’, and shall 
mean August 14, 1956, or any adjournment thereof, as 
hereinafter provided, at the offices of Hogan & Hartson, 
Colorado Building, Washington, D. C. at 10:00 a. m.,, or at 
such other time and place as the parties hereto shall agree 
upon in writing. 

(B) The term, ‘‘consummation of this agreement’, 
wherever used herein, shall, wherever the context so 
requires or admits, mean the delivery of the assets and 
properties, the delivery of the duly executed instruments 
required by this agreement to be executed and delivered by 
the parties hereto and the New Company and the delivery 
of the opinions of counsel required by this agreement, and 
the payment of the balance of said cash portion of the 
purchase price required to be paid on the closing date. 


(C) In the event that on the closing date the New 
Company and TCA have kept and performed the terms and 
provisions of this agreement on their part to be kept and 
performed and are not in default hereunder, and are ready, 
willing and able to keep and perform said terms and condi- 
tions, but, because there has not been enacted into law 
provisions substantially in the form set forth in Exhibit 1 
attached hereto and the Congress has not adjourned, or 
because there is in effect an order or decree of a court, 
prohibiting the consummation of this transaction, then said 
closing date shall be adjourned, from time to time, until 
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the date of the expiration of the latest permit issued pur- 
suant to Section 21, of part 2, of said Exhibit 1 and Capital 
Transit shall agree to furnish and shall furnish transit 
service on monthly permits, from time to time, as provided 
in said Section 21, and all net profits earned as the result 
of the furnishing of said service by Capital Transit shall 
be retained by Capital Transit. The term, ‘‘net profit’’ 
shall mean net profits after income taxes, as determined 
by generally accepted accounting practices. 


(D) In the event that on the closing date, the New 
Company and TCA have kept and performed the terms and 
provisions of this agreement on their part to be kept and 
performed and are not in default hereunder, and are ready, 
willing and able to keep and perform said terms and condi- 
tions, and the United States Congress has adjourned with- 
out there being enacted into law provisions substantially 
in the form set forth in Exhibit 1 attached hereto, then the 
$500,000.00 deposit made by TCA with Capital Transit, 
together with any title search cost incurred by TCA which 
it shall be entitled to have refunded as herein provided, 
shall be refunded to TCA and this agreement shall immedi- 
ately terminate and thereupon any and all liability by the 
parties hereto or to or by the New Company, the one to the 
other or others hereunder, or otherwise, shall immediately 
cease and be at an end. 


18. The representations and warranties made by the 
respective parties to this agreement shall survive the con- 
summation of this transaction, except the representation 
and warranty contained in sub-section (d), paragraph 1, 
of this agreement. 


‘19. The New Company shall, from year to year, pay to 
the informal pensioners of Capital Transit shown on the 
schedule initialed by the parties hereto the amount indi- 
cated thereon, in the same manner and pursuant to the 
same custom and method as has been followed in practice 
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by Capital Transit since the adoption and creation of said 
informal pension arrangements. 


20. The prompt and complete performance of each and 
every, all and singular, the terms and conditions of this 
agreement on the part of the New Company to be kept and 
performed is hereby irrevocably, unconditionally and with- 
out qualification guaranteed by TCA. Any notice of any 
acceptance of this guaranty by Capital Transit is hereby 
waived and Capital Transit may, at any time, or from 
time to time, extend or temporarily waive strict perform- 
ance by the New Company without affecting or releasing 
TCA as such guarantor. Presentment, protest, and notice 
of protest, as to any obligation arising hereunder, are 
hereby waived by TCA. There are no conditions or limi- 
tations to this guaranty except as herein expressly set 
forth and hereafter no alteration, change, or modification 
hereof shall be binding and effective unless executed in 
writing and signed by Capital Transit. The terms and pro- 
visions of this paragraph shall survive the consummation 
of this transaction. If requested, TCA shall execute and 
deliver to Capital Transit its separate guaranty embodying 
the foregoing in the form reasonably requisite for such 
purpose. Any provision of this paragraph to the contrary 
notwithstanding, TCA has not guaranteed and does not 
guarantee payment or performance by the New Company 
of the notes and first lien deed of trust to be executed by 
the New Company to Capital Transit hereunder. 

Executed as of the day and year first above written. 


CapiraL Transir CoMPANy, 


By /s/ J. A. B. Broapwater, 
President. 


TCA Investine Corporation, 


By /s/ O. Roy CHaxx, 
President. 
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EXHIBIT 1 OF AGREEMENT 
Tire I 


Parr 1.—FRancuise Provisions 


Section 1. (a) There is hereby granted to D. C. Transit 
System, Inc., a corporation of the District of Columbia 
(referred to in this part as ‘‘the Corporation’’) a franchise 
to operate a mass transportation system of passengers for 
hire within the District of Columbia and between the Dis- 
trict of Columbia and points within the area (referred to 
in this part as the ‘‘Washington Metropolitan Area’’) com- 
prising all of the District of Columbia, the cities of Alex- 
andria and Falls Church, and the counties of Arlington 
and Fairfax in the Commonwealth of Virginia and the 
counties of Montgomery and Prince Georges in the State 
of Maryland, subject, however, to the rights to render ser- 
vice within the Washington Metropolitan Area possessed, 
at the time this section takes effect, by other common car- 
riers of passengers: Provided, That nothing in this part 
shall be construed to exempt the Corporation from any law 
or ordinance of the Commonwealth of Virginia or the State 
of Maryland or any political subdivision of such Common- 
wealth or State, or of any rule, regulation, or order issued 
under the authority of any such law or ordinance. 

(b) Wherever reference is made in this part to ‘‘D. C. 
Transit System, Inc.” or to ‘The Corporation’’, such ref- 
erence shall include the successors and assigns of D. C. 
Transit System, Inc. 


(c) As used in this part the term ‘‘franchise’’ means 
all the provisions of this part 1. 


Sec. 2. This franchise is granted for a term of twenty 
years: Provided, however, That Congress reserves the right 
to repeal this franchise at any time for its non-use. 
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Sec. 3. No competitive street railway or bus line, that 
is, bus or railway line for the transportation of passengers 
of the character which runs over a given route on a fixed 
schedule, shall be established to operate in the District of 
Columbia without the prior issuance of a certificate by the 
Public Utilities Commission of the District of Columbia to 
the effect that the competitive line is necessary for the con- 
venience of the public. 


Sec. 4. The exercise of the franchise rights granted by 
this part within the District of Columbia shall be subject 
to the jurisdiction of the Public Utilities Commission of the 
District of Columbia (referred to in this part as ‘‘the Com- 
mission’’). It is hereby declared as a matter of legislative 
policy that in order to assure the Washington Metropoli- 
tan Area of an adequate transportation system operating 


as a private enterprise, the Corporation, in accordance 
with standards and rules prescribed by the Commission, 
should be afforded the opportunity of earning such return 
as to make the Corporation an attractive investment to 
private investors. As an incident thereto the Congress 
finds that the opportunity to earn a return of at least 64% 
per centum net after all operating taxes, including but not 
limited to income taxes, on either the system rate base or 
on gross operating revenues would not be unreasonable, 
and that the Commission should encourage and facilitate 
the shifting to such gross operating revenue base as 
promptly as possible and as conditions warrant; and if 
conditions warrant not later than August 15, 1958. It is 
further declared as a matter of legislative policy that if 
the Corporation does provide the Washington Metropolitan 
Area with a good public transportation system, with rea- 
sonable rates, the Congress will maintain a continuing 
interest in the welfare of the Corporation and its investors. 


Src. 5. The initial schedule of rates which shall be 
effective within the District of Columbia upon commence- 
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ment of operations by the Corporation shall be the same 
as that effective for service by Capital Transit Company 
approved by the Commissioners of the District of Columbia 
pursuant to the Act of August 14, 1955 (Public Law No. 
389, 84th Congress; 69 Stat. 724), in effect on the date of 
the enactment of this Act, and shall continue in effect until 
August 15, 1957, and thereafter until superseded by a 
schedule of rates which becomes effective under this section. 
Whenever on or after August 15, 1957, the Corporation files 
with the Commission a new schedule of rates, such new 
schedule shall become effective on the tenth day after the 
date of such filing, unless the Commission prescribes a 
lesser time within which such new schedule shall go into 
effect, or unless prior to such tenth day the Commission 
suspends the operation of such new schedule. Such sus- 
pension shall be for a period of not to exceed one hundred 
twenty days from the date such new schedule is filed. If 
the Commission suspends such new schedule it shall imme- 
diately give notice of a hearing upon the matter and, after 
such hearing and within such suspension period, shall 
determine and by order fix the schedule of rates to be 
charged by the Corporation. If the Commission does not 
enter an order, to take effect at or prior to the end of the 
period of suspension, fixing the schedule of rates to be 
charged by the Corporation, the suspended schedule filed 
by the Corporation may be put into effect by the end of 
such period, and shall remain in effect until the Commission 
has issued an appropriate order based on such proceeding. 


Sxc. 6. The Corporation is hereby authorized and 
empowered to engage in special charter or sightseeing 
services subject to compliance with applicable laws, rules 
and regulations of the District of Columbia and of the 
municipalities or political subdivisions of the States in 
which such service is to be performed, and with applicable 
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provisions of the Interstate Commerce Act and rules and 
regulations prescribed thereunder. 


Sec. 7. The Corporation shall be obligated to initiate 
and carry out a plan of gradual conversion of its street 
railway operations to bus operations within seven years 
from the date of the enactment of this Act upon terms and 
conditions prescribed by the Commission, with such regard 
as is reasonably possible when appropriate to the highway 
development plans of the District of Columbia and the econ- 
omies implicit in coordinating the Corporation’s track 
removal program with such plans; except that upon good 
and sufficient cause shown the Commission may in its dis- 
cretion extend beyond seven years, the period for carrying 
out such conversion. All of the provisions of the full para- 
graph of the District of Columbia Appropriation Act, 1942 
(55 Stat. 499, 533), under the title ‘“Hicnway Funp, Gaso- 
tmNE Tax ann Motor VeuiIcte Frss’’, sub-title ‘‘Street 
Improvements”’, relating to the removal of abandoned 
tracks, regrading of track areas, and paving abandoned 
track areas, shall be applicable to the Corporation. 


Sec. 8. (a) As of August 15, 1956, paragraph num- 
bered 5 of section 6 of the Act entitled ‘‘An Act making 
appropriations to provide for the expenses of the Govern- 
ment of the District of Columbia for the fiscal year ending 
June thirtieth, nineteen hundred and three, and for other 
purposes’’, approved July 1, 1902, as amended (D. C. Code, 
sec. 47-1701), is amended by striking out the third and 
fourth sentences and inserting in lieu thereof the following: 
‘<Bach gas, electric-lighting, and telephone company shall 
pay, in addition to the taxes herein mentioned, the franchise 
tax imposed by the District of Columbia Income and Fran- 
chise Tax Act of 1947, and the tax imposed upon stock in 
trade of dealers in general merchandise under paragraph 
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numbered 2 of section 6 of said Act approved July 1, 1902, 
as amended.”’ 


(b) Notwithstanding subsection (a) of this section, the 
Corporation shall be exempt from the following taxes: 


(1) The gross sales tax levied under the District of 
Columbia Sales Tax Act; 


(2) The compensating use tax levied under the District 
of Columbia Use Tax Act; 


(3) The excise tax upon the issuance of titles to motor 
vehicles and trailers levied under subsection (j) of section 
6 of the District of Columbia Traffic Act of 1925, as amended 
(D. C. Code, sec. 40-603(j) (4)); and 


(4) The taxes imposed on tangible personal property, 
to the same extent that the Capital Transit Company was 
exempt from such taxes immediately prior to the effective 
date of this section under the provisions of the Act of July 
1, 1902, as amended. 


(5) The mileage tax imposed by ee (b) of 
paragraph 31 of section 7 of the Act approved July 1, 1902, 
as amended (D. C. Code, sec. 47-2331(b) ). 


Sc. 9. (a) Except as hereinafter provided, the Corpo- 
ration shall not, with respect to motor fuel purchased on or 
after September 1, 1956, pay any part of the motor vehicle 
fuel tax levied under the Act entitled ‘‘An Act to provide 
for a tax on motor-vehicle fuels sold within the District of 
Columbia, and for other purposes’’, approved April 23, 
1924, as amended (D. C. Code, title 47, chapter 19). 


‘(b) For the purposes of this section— 


(1) the term ‘‘a 61% per centum rate of return’’ means a 
614 per centum rate of return net after all operating taxes, 
including but not limited to income taxes, on the system rate 
base of the Corporation, except that with respect to any 
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period for which the Commission utilizes the operating ratio 
method to fix the rates of the Corporation, such term shall 
mean a return of 614 per centum net after all operating 
taxes, including but not limited to income taxes, based on 
gross operating revenues ; and 


(2) the term ‘‘full amount of the Federal income taxes 
and the District of Columbia franchise tax levied upon cor- 
porate income’’ means the amount which would have been 
payable in the absence of write-offs in connection with the 
retirement of street railway property as contemplated by 
section 7 of this part, but only to the extent that such write- 
offs are not included as an operating expense in determining 
net earnings for rate-making purposes. 


(c) As soon as practicable after the twelve-month period 
ending on August 31, 1957, and as soon as practicable after 
the end of each subsequent twelve-month period ending on 
August 31, the Commission shall determine the Corpora- 
tion’s net operating income for such twelve-month period 
and the amount in dollars by which it exceeds or is less than 
a 6% per centum rate of return for such twelve-month 
period. In such determination the Commission shall include 
as an operating expense the full amount of the motor vehicle 
fuel tax which would be due but for the provisions of this 
section on the motor fuel purchased by the Corporation dur- 
ing the twelve-month period, and the full amount of the 
Federal income taxes and the District of Columbia franchise 
tax levied upon corporate income. The Commission shall 
certify its determination to the Commissioners of the Dis- 
trict of Columbia or their designated agent. If the net 
operating income so certified by the Commission equals or 
is more than a 6% per centum rate of return, the Corpora- 
tion shall be required to pay to such Commissioners, or their 
designated agent, the full amount of the motor vehicle fuel 
taxes due on the purchases of motor fuel made by the Corpo- 
ration during such twelve-month period. If the net operat- 
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ing income so certified is less than a 614 per centum rate of 
return, the Corporation shall pay to such Commissioners, 
or their designated agent, in full satisfaction of the motor 
vehicle fuel tax for such period an amount, if any, equal 
to the full amount of said motor vehicle fuel tax reduced by 
the amount necessary to raise the Corporation’s rate of 
return to 642 per centum for such period, after taking into 
account the effect of such reduction on the amount of the 
Federal income taxes and the District of Columbia franchise 
tax levied upon corporate income payable by the Corpora- 
tion for such period. 

“Within thirty days after being notified by the said 
Commissioners or their designated agent of the amount 
of the motor vehicle fuel tax due under this section, the 
Corporation shall pay such amount to the said Commis- 
sioners or their designated agent. 


'(d) If not paid within the period specified in subsection 
(c), the motor vehicle fuel tax payable under this section 
and the penalties thereon may be collected by the Commis- 
signers of the District of Columbia or their designated 
agent in the manner provided by law for the collection 
of taxes due the District of Columbia on personal property 
in' force at the time of such collection; and liens for the 
motor vehicle fuel tax payable under subsection (c) and 
the penalties thereon may be acquired in the same manner 
that liens for personal property taxes are acquired. 


(e) Where the amount of the motor vehicle fuel tax 
payable under subsection (c), or any part of such amount, 
is not paid on or before the time specified therein for such 
payment, there shall be collected, as part of the tax, interest 
upon such unpaid amount at the rate of one-half of 1 per 
centum per month or portion of a month. 


 (£) The Commissioners of the District of Columbia or 
their designated agent are hereby authorized and directed 
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to issue to the Corporation such certificates as may be 
necessary to exempt it from paying any importer the motor 
vehicle fuel tax imposed by such Act of April 23, 1924, as 
amended, or as hereafter amended. 


(g) (1) From and after the time fixed in paragraph (2) 
of this subsection the Corporation shall not be required to 
pay real estate taxes upon any real estate owned by it in 
the District of Columbia and used and useful for the con- 
duct of its public transportation operations to the extent 
that the Commission has determined under such rules and 
regulations as it may issue that the Corporation’s net 
operating income in the previous year was insufficient, after 
giving effect to the tax relief provided in the preceding 
subsections, to afford it a 644 per centum rate of return. 


(2) This subsection shall take effect upon the comple- 
tion of the program contemplated in section 7 of this part, 
as certified by the Commission to the Commissioners of 
the District of Columbia, or at such earlier time as the 
Commission may find that the said program has been so 
substantially completed that the taking effect of this sub- 
section would be appropriate in the public interest and shall 
so certify to the Commissioners of the District of Columbia. 


Sec. 10. (a) The Corporation shall not be charged any 
part of the expense of removing, sanding, salting, treating, 
or handling snow on the streets of the District of Columbia, 
except that the Corporation shall sweep snow from the 
street-car tracks at its own expense so long as such tracks 
are in use by the Corporation. 


(b) The paragraph which begins ‘‘Hereafter every 
street railway company’’ which appears under the heading 
‘‘Qrreets’? in the Act entitled ‘“‘An Act making appro- 
priations to provide for the expenses of the government 
of the District of Columbia for the fiscal year ending 
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June thirtieth, nineteen hundred and thirteen, and for other 
purposes”’, approved June 26, 1912 (D. C. Code, sec. 7-614), 
is hereby repealed. 


Sec. 11. The provisions of law set forth in Title 43, 
sections 501 through 503 of the District of Columbia code 
shall not be deemed to restrict any merger or consolidation 
of the Corporation with any other company or companies 
erigaged in mass transportation in the District of Columbia 
or the Washington Metropolitan Area: Provided, however, 
That any such merger or consolidation shall be subject to 
the approval of the Commission. 


Szo. 12. Nothing in this part shall prevent the trans- 
fer, by or under the authority of any other Act of Congress, 
to any other agency of any of the functions which are by 
this part granted to or imposed upon the Commission. 


Sec. 13. (a) The Corporation is hereby authorized to 
issue or create loans, mortgages, deeds of trust, notes or 
other securities to any banking or other institution or 
institutions and to Capital Transit Company, with respect 
to the acquisition of assets of Capital Transit Company 
(including any corporation controlled by Capital Transit 
Company), provided that the interest rate thereon shall 
not exceed 5 per centum per annum, but the aggregate 
principal shall not exceed the cost of acquiring the assets 
of Capital Transit Company. 


(b) (1) Section 5 of the Interstate Commerce Act shall 
not be construed to require the approval or authorization 
of the Interstate Commerce Commission of any transaction 
within the scope of paragraph (2) of such section 5 if the 
only parties to such transaction are the Corporation (includ- 
ing any corporation wholly controlled by the Corporation) 
and the Capital Transit Company (including any corpora- 
tion wholly controlled by the Capital Transit Company). 
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The issuance or creation of any securities provided for in 
subsection (a) shall not be subject to the provisions of 
section 20a of the Interstate Commerce Act. 


(2) No approval of the acquisition of assets referred 
to in subsection (a), or of the issuance or creation of any 
securities provided for in subsection (a) in connection with 
such acquisition, shall be required from any District of 
Columbia agency or commission. 


(c) This section shall not apply to any issuance of 
securities constituting a public offering to which the 
Securities Act of 1933 applies. 


(d) Notwithstanding the provisions of section 409(a) 
of the Civil Aeronautics Act of 1938,— 


(1) no air carrier shall be required (because of 
the fact that a person becomes or remains an officer, 
director, member or stockholder holding a controlling 
interest of the Corporation, or of any common carrier 
controlled by the Corporation which is engaged in 
mass transportation of passengers for hire in the 
Washington Metropolitan Area, or is elected or 
reelected as an officer or director) to secure the 
authorization or approval of the Civil Aeronautics 
Board in order to have and retain such person as an 
officer or director, or both, of such air carrier if 
such person is an officer or director of such air 
earrier at the time this section takes effect; and 


(2) no person who, at the time this section takes 
effect, is an officer or director of an air carrier shall 
be required to secure the approval of the Civil 
Aeronautics Board in order to hold the position of 
officer, director, member or stockholder holding a 
controlling interest of the Corporation or of any 
common carrier controlled by the Corporation which 
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is engaged in mass transportation of passengers for 
hire in the Washington Metropolitan Area. 


As used in this subsection, the term ‘‘air carrier’’ means 
an air carrier as defined in section 1 of the Civil Aeronautics 
Act of 1938, or any wholly owned subsidiary thereof. 


(e) Notwithstanding section 20a(12) of the Interstate 
Commerce Act, authorization or approval of the Interstate 
Commerce Commission shall not be required in order to 
permit a person who is an officer or director of the Corpo- 
ration to be also an officer or director, or both, of any 
common carrier controlled by the Corporation which is 
engaged in mass transportation of passengers for hire in 
the Washington Metropolitan Area. 


Sec. 14. The Corporation, at the time it acquires the 
assets of Capital Transit Company, shall become subject 
to, and responsible for, all liabilities of Capital Transit 
Company of whatever kind or nature, known or unknown, 
in existence at the time of such acquisition, and shall submit 
to suit therefor as though it had been originally liable, and 
the creditors of Capital Transit Company shall have as to 
the Corporation all rights and remedies which they would 
otherwise have had as to Capital Transit Company: Pro- 
vided, however, That the Corporation shall not be liable to 
any dissenting stockholder of Capital Transit Company 
for the fair value of the stock of any such stockholder who 
shall qualify to be entitled to receive payment of such fair 
value. No action or proceeding in law or in equity, or 
before any Federal or District of Columbia agency or com- 
mission, shall abate in consequence of the provisions of this 
section, but such action or proceeding may be continued in 
the name of the party by or against which it was begun, 
except that in the discretion of the court, agency, or com- 
mission the Corporation may be substituted for the Capital 
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Transit Company. In any and all such actions or pro- 
ceedings, the corporation shall have, and be entitled to 
assert, any and all defenses of every kind and nature which 
are or would be available to Capital Transit Company or 
which Capital Transit Company would be entitled to assert. 


Src. 15. In the event it is determined by the Board of 
Commissioners of the District of Columbia that, due to 
any act or omission on the part of the Corporation, the 
Corporation has not acquired the assets of Capital Transit 
Company prior to August 15, 1956, or during the period 
of any extension provided by this Title, and in the event 
said Board of Commissioners approves a valid contract 
between Capital Transit Company and some other corpo- 
ration providing for the acquisition of such assets on the 
same terms as provided for in this Part for the Corpora- 
tion, and in the event such other corporation is also 
approved by said Board of Commissioners as capable of 
performing the operations contemplated by the Franchise 
Provisions of the Title, then the term ‘‘the Corporation”’ 
as used in this Title shall be deemed to include such other 
corporation for all purposes of this Title. 


Parr 2.—Miscellaneous Provisions 


Szc. 21. Part 1 of this title shall take effect on August 
15, 1956, but only if prior thereto D. C. Transit System, 
Inc. (referred to in this part as the ‘‘Corporation’’) has 
acquired the assets of Capital Transit Company and has 
notified the Commissioners of the District of Columbia in 
writing that it will engage in the transportation of pas- 
sengers within the District of Columbia beginning on 
August 15, 1956. If the Corporation has not acquired the 
assets of Capital Transit Company prior to August 15, 
1956, and Capital Transit Company files with the Com- 
missioners of the District of Columbia a valid contract 
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between it and the Corporation providing for such acqui- 
sition and Capital Transit Company agrees to furnish 
service on monthly permits as hereinafter provided, under 
the same conditions and at the same rates of fare in exist- 
ence on August 14, 1956, the said Commissioners shall, 
from time to time, extend the time, but not beyond Novem- 
ber 15, 1956, within which the Corporation may give the 
notice required under this section and shall also, from 
time to time, extend the time, but not beyond November 
15, 1956, when the Corporation shall commence its opera- 
tions under the franchise granted by part 1 of this title. 
If such extensions are granted, Capital Transit Company 
shall be authorized under said monthly permits issued 
from time to time by the said Commissioners to continue 
its electric railroad, motor bus, public transportation and 
common carrier business until the date of the acquisition 
of its assets by the Corporation. If the Corporation has 
not acquired the assets of Capital Transit Company prior 
to August 15, 1956, but does acquire such assets during 
the period of such extension or extensions, the Corpora- 
tion shall, on the date of such acquisition, give written 
notice thereof to the Commissioners, and part 1 shall take 
effect upon such date of acquisition. All powers and 
authority granted the Commissioners by section 3 of the 
Act of August 14, 1955 (Public Law 389, Kighty-fourth 
Congress), shall continue in full force and effect during 
the period of such extension or extensions. 


‘Sec. 22. Wherever reference is made in this part to 
““—D. C. Transit System, Inc.’’ or to ‘‘the Corporation’’, such 
reference shall include the successors and assigns of D. C. 
Transit System, Inc. 


Szc. 23. (a) Section 14 of the joint resolution entitled 
*¢Joint resolution to authorize the merger of street-railway 
corporations operating in the District of Columbia, and for 











YINMCIAL AD STATISTICAL ST.TRENTS 
FCR USE OF DIRICTORS 


The notes to the Financial Statements of 
Capital Transit Company, included in its 
1955 Armmel Report, with which the T.CeA. 
Investing Corporation is familiar, are 
hereby made a pert hereof. 


D. 
ve 


C. Transit System, Inc. 
D. C.. tar Court No. 1635 


Exhidit ibe, Sud-Exhibit S- 


-Sub-Sud-Exhidit 2, Page 











°° * © © YOOSS OPPS 40 SUVES Ud 
oc te eee ee © © © geemrrara UENO 
eeoeeoev ee e © © © $EqMBITATG BOOLS 
ecee 2 © ¢ © © OpeEree seRreqO 


a 


x. A 


Bat SIs ‘9T2"eet- ' es Ese T Sop fan “‘gecem 660%€2 eeeoece ee & + © CET tan 
to2z*zeL* t S62*sse- SOTLFTTOVS Anz 9O0TZS 330-0441 203 

\- s : _- : oo ececeeee ee 0 © & & © ORQFrBYO 4 

€°42 OS2°OST Tt 222°6T eo eee 8 8 8 & Ree am CMOTE PUTETS 


STS’r es 

926° TOT - 
= 62%ese't 
26 Toe*ZS9"6 ece*tee’s2 L°et- wve’vr9"02 coz Ete’ Tt * © *SmOILMGad Sweaty ORLIVEIaD T¥10% |! 
680- yrviecs “"gto- ‘ezotozot2 “eto eteliot 88 onsen 
S*t- St0*So9 _ ESTE ogtiosent T6t*v2t $ 


” 'grot- aveteto*e oco’vo0'2z O° ta ert ezr*ct | | 9 22e*tz9'T 


6te "999  f ptern ezctonet vents «iw Ct*«KR SE e+ + © egpanr DMTEvuEdO IIK ‘| 


| Ia 
| & 


Sub-Sub-Exhibit 


€6¢ * TOT 


eeeseeeeer * BO 
e ¢ gesuedxe opesed pus sqavotsqnt 
eoeveevee eevee © © # & & SONOg 
*quemdtnbe 9 gonsge g fea *guetd Jo e04uM 
seesuedxe Pay e210do 
SSHOILMNGEA MUCIATY ONILVUAdO 


gee’sez*ot @°0 960°9Z0°OT este ws'eeo'z2 | 6to*tt2*2 -8°2 

€zv*te b°E S°ta- 25"4SLTt oo2’st -€°9T ° 

@22*rsTt “6°0T | Wa wetoe2 viv'Os 9° * enq 2092899 

199°6ar°0T$ £°O S2$ 2°ST= LSL°LO9"TZE| SvETSHT*Z$ 6°2 | EA EM ¢ sosusesty 
SSNNIAT ONLIVYGAO 


" $66t % 9S6t 


sete Ae pepay St TON" ate Avy pepay ST3 207 at 


_- ———— 


INDRIVLS DOA ALLVATIOSHOS 


a — - 


_—- -—- - ——— ne 





 Nou'ver 6t6'oz~ = 2049 |, GL" *e | z60%90t 6rl’er= eve "9s 
02° zv0"s ; 


 gattew 
OLv*2ty 


errs coro | ocoter _ vae'stw’s  zoetdts's 
a ae St6°6e 
GO°6ST SL°TOT Kt 
_ 20H 60° ‘s 








ie owt toes Sev*czt | vORTELt 

| 0efoEo- vov"Zts*y | Tet’296'€ G2L* vite ; roe TTS 
etz'a G60" vey LT 2EH : zt wees 

tvl'e 006102 est" 6st 69 ' $49° Or 


026° 624 
von‘ 
eer’oes't 2¢6° eeee 
46° ' ee ee ; cf 
*quend mbe 


| ; © © sesmmonng 9 40, 39 SORT 
Ot : : 
eze'ore —«—- L00* S6T 


ee nee 


GLt'te>  viwtore’s so2*eaz’s pon tat 
e62°t 
Oty Tt 
~ = ies | apace © > 
SS6t | 9S6T 
_OtHt sea 


SSW WOOK Tweed WOOT OMLENEIO Se GW. TTY 40 SPTIES WHAT HALETerADD 








76 


Petitioner’s Exhibit 1 
Exhibit VII-B to Affidavit of O. Roy Chalk 


assets of Capital Transit Company. If part 1 of this title 
takes effect, Capital Transit Company shall thereupon be 
relieved of all liability to remove from the streets and 
highways of the District of Columbia all of its properties 
and facilities and to restore such streets and highways. 


Src. 25. The powers and jurisdiction of the Public 
Utilities Commission of the District of Columbia with 
respect to Capital Transit Company shall cease and be at 
an end upon the acquisition of its assets by the Corporation. 


Src. 26. This part shall take effect upon the date of 
the enactment of this Act. 


FINANCIAL AND STATISTICAL STATEMENTS 
FOR USE OF DIRECTORS 


(Opposite [5") 
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other purposes’’, approved January 14, 1933 (47 Stat. 7 52), 
as amended (Public Law 389, Highty-fourth Congress), is 
hereby repealed to the extent that such section repeals the 
charter of Capital Transit Company, without thereby affect- 
ing the termination of its franchise. 


(b) Upon the taking effect of part 1 of this title Capital 
Transit Company shall not be authorized to engage in busi- 
ness as owner or operator of electric railway, passenger 
motor bus, public transportation of passengers, or common 
carrier of passengers within, to, or from, the Washington 
Metropolitan Area. 


(c) ‘Capital Transit Company shall continue to exist as 
a corporation incorporated under the provisions of sub- 
chapter 4 of chapter 18 of the Act entitled “‘An act to 
establish a code of laws for the District of Columbia’’, 
approved March 3, 1901, as amended (D. ©. Code, title 29, 
- ch. 2) under its certificate of incorporation, as amended, 
and Capital Transit Company may amend its charter in 
any manner provided under the laws of the District of 
Columbia and may avail itself of the provisions of the 
District of Columbia Business Corporations Act in respect 
to a change of its name and may become incorporated or 
reincorporated thereunder in any manner as therein 
provided. 


Sec. 24. Nothing in this title shall be deemed to extend 
the franchise of Capital Transit Company beyond August 
14, 1956, or, except as otherwise provided in this section, to 
relieve Capital Transit Company of any obligation to 
remove from the streets and highways at its own expense 
all of its property and facilities and to restore the streets 
and highways in accordance with the provisions of the 
District of Columbia Appropriation Act, 1942 (55 Stat. 
499, 533) in the event the Corporation fails to acquire the 
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[CONFERENCE COMMITTEE PRINT] 
Joty 17, 1956 


84ru Concress) HOUSE OF REPRESENTATIVES if 
2a Session 


Mass TRANSPORTATION IN THE DistRicr oF CoLUMBIA 


cect erate mnt —Ordered to be printed 


, from the committee of conference, 
submitted the following 


Conference Report 
[To accompany 8, 3073] 


The committee of conference on the disagreeing votes 
of the two Houses on the amendments of the House to the 
pill (S. 3073) to provide for an adequate and economically 
sound transportation system or systems to serve the District 
of Columbia and its environs, and for other purposes, hav- 
ing met, after full and free conference, have agreed to rec- 
ommend and do recommend to their respective Houses as 
follows: 

‘That the Senate recede from its disagreement to the 
amendment of the House to the text of the bill and agree 
to'the same with an amendment as follows: 

‘In lieu of the matter proposed to be inserted by the 
House amendment insert the following: 


Trrmz I 
Part 1.—FRancuHisE Provisions 


Section 1. (a) There is hereby granted to D. C. 
Transit System, Inc., a corporation of the District of 
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Columbia (referred to in this part as ‘‘the Corporation’’) 
a franchise to operate a mass transportation system of 
passengers for hire within the District of Columbia and 
between the District of Columbia and points within the area 
(referred to in this part as the ‘‘Washington Metropolitan 
Area’’) comprising all of the District of Columbia, the cities 
of Alexandria and Falls Church, and the counties of Arling- 
ton and Fairfax in the Commonwealth of Virginia and the 
counties of Montgomery and Prince Georges in the State 
of Maryland, subject, however, to the rights to render ser- 
vice within the Washington Metropolitan Area possessed, 
at the time this section takes effect, by other common car- 
riers of passengers: Provided, That nothing in this section 
shall be construed to exempt the Corporation from any law 
or ordinance of the Commonwealth of Virginia or the State 
of Maryland or any political subdivision of such Common- 
wealth or State, or of any rule, regulation, or order issued 
under the authority of any such law or ordinance, or from 
applicable provisions of the Interstate Commerce Act and 
rules and regulations prescribed thereunder. 


(b) Wherever reference is made in this part to ‘‘D. C. 
Transit System, Inc.’’ or to the ‘¢Corporation’’, such refer- 
ence shall include the successors and assigns of D. C. 
Transit System, Inc. 


(c) As used in this part the term ‘franchise’? means 
all the provisions of this part 1. 


Sec. 2. (a) This franchise is granted for a term of 
twenty years: Provided, however, That Congress reserves 
the right to repeal this franchise at any time for its non- 
use. 


(b) In the event of cancellation of this franchise by 
Congress after seven years from the date this franchise 
takes effect for any reason other than non-use, the Corpo- 
ration waives its claim for any damages for loss of franchise. 
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‘Sec. 3. No competitive street railway or bus line, that 
is, bus or railway line for the transportation of passengers 
of the character which runs over a given route on a fixed 
schedule, shall be established to operate in the District of 
Columbia without the prior issuance of a certificate by the 
Public Utilities Commission of the District of Columbia 
(referred to in this part as the “* Commission’’) to the effect 
that the competitive line is necessary for the convenience 
of the public. 


Src. 4. It is hereby declared as a matter of legislative 
policy that in order to assure the Washington Metropolitan 
Area of an adequate transportation system operating as a 
private enterprise, the Corporation, in accordance with 
standards and rules prescribed by the Commission, should 
be afforded the opportunity of earning such return as to 
make the Corporation an attractive investment to private 
investors. As an incident thereto the Congress finds that 
the opportunity to earn a return of at least 644 per centum 
net after all taxes properly chargeable to transportation 
operations, including but not limited to income taxes, on 
either the system rate base or on gross operating revenues 
would not be unreasonable, and that the Commission should 
encourage and facilitate the shifting to such gross operat- 
ing revenue base as promptly as possible and as conditions 
warrant; and if conditions warrant not later than August 
15, 1958. It is further declared as a matter of legislative 
policy that if the Corporation does provide the Washington 
Metropolitan Area with a good public transportation sys- 
tem, with reasonable rates, the Congress will maintain a 
continuing interest in the welfare of the Corporation and 
its investors. 


Szc. 5. The initial schedule of rates which shall be 
effective within the District of Columbia upon commence- 
ment of operations by the Corporation shall be the same as 
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that effective for service by Capital Transit Company 
approved by the Commissioners of the District of Columbia 
pursuant to the Act of August 14, 1955 (Public Law No. 
389, 84th Congress; 69 Stat. 724), in effect on the date of 
the enactment of this Act, and shall continue in effect until 
August 15, 1957, and thereafter until superseded by a 
schedule of rates which becomes effective under this section. 
Whenever on or after August 15, 1957, the Corporation files 
with the Commission a new schedule of rates, such new 
schedule shall become effective on the tenth day after the 
date of such filing, unless the Commission prescribes a 
lesser time within which such new schedule shall go into 
effect, or unless prior to such tenth day the Commission 
suspends the operation of such new schedule. Such sus- 
pension shall be for a period of not to exceed one hundred 
twenty days from the date such new schedule is filed. If the 
Commission suspends such new schedule it shall imme- 
diately give notice of a hearing upon the matter and, after 
such hearing end within such suspension period, shall deter- 
mine and by order fix the schedule of rates to be charged 
by the Corporation. If the Commission does not enter an 
order, to take effect at or prior to the end of the period of 
suspension, fixing the schedule of rates to be charged by 
the Corporation, the suspended schedule filed by the Cor- 
poration may be put into effect by the end of such period, 
and shall remain in effect until the Commission has issued 
an appropriate order based on such proceeding. 


Src. 6. The Corporation is hereby authorized and 
empowered to engage in special charter or sightseeing 
services subject to compliance with applicable laws, rules 
and regulations of the District of Columbia and of the 
municipalities or political subdivisions of the States in 
which such service is to be performed, and with applicable 
provisions of the Interstate Commerce Act and rules and 
regulations prescribed thereunder. 
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Src. 7. The Corporation shall be obligated to initiate 
and carry out a plan of gradual conversion of its street 
railway operations to bus operations within seven years 
from the date of the enactment of this Act upon terms and 
conditions prescribed by the Commission, with such regard 
as is reasonably possible when appropriate to the highway 
development plans of the District of Columbia and the 


economies implicit in coordinating the Corporation’s track 
removal program with such plans; except that upon good 
and sufficient cause shown the Commission may in its dis- 
eretion extend beyond seven years, the period for carrying 
out such conversion. All of the provisions of the full para- 
graph of the District of Columbia Appropriation Act, 1942 
(55 Stat. 499, 533), under the title ‘“‘Highway Funp, Gaso- 
uuxe Tax axp Moror Veutcte Fezs’’, subtitle “‘sTREET 
IMPROVEMENTS’’, relating to the removal of abandoned 


tracks, regrading of track areas, and paving abandoned 
track areas, shall be applicable to the Corporation. 


Sec. 8. (a) As of August 15, 1956, paragraph num- 
bered 5 of section 6 of the Act entitled ‘“‘An Act making 
appropriations to provide for the expenses of the Govern- 
ment of the District of Columbia for the fiscal year ending 
June thirtieth, nineteen hundred and three, and for other 
purposes’’, approved July 1, 1902, as amended (D. C. Code, 
sec. 47-1701), is amended by striking out the third and 
fourth sentences and inserting in lieu thereof the following: 
‘‘Bach gas, electric-lighting, and telephone company shall 
pay, in addition to the taxes herein mentioned, the fran- 
chise tax imposed by the District of Columbia Income and 
Franchise Tax Act of 1947, and the tax imposed upon stock 
in trade of dealers in general merchandise under paragraph 
numbered 2 of section 6 of said Act approved July 1, 1902, 
as amended.’’ 


(b) Notwithstanding subsection (a) of this section, the 
Corporation shall be exempt from the following taxes: 
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(1) The gross sales tax levied under the District of 
Columbia Sales Tax Act; 


(2) The compensating use tax levied under the District 
of Columbia Use Tax Act; 


(3) The excise tax upon the issuance of titles to motor 
vehicles and trailers levied under subsection (j) of section 
6 of the District of Columbia Traffic Act of 1925, as 


amended (D. C. Code, sec. 40-603 (j) (4))3 


(4) The taxes imposed on tangible personal property, 
to the same extent that the Capital Transit Company was 
exempt from such taxes immediately prior to the effective 
date of this section under the provisions of the Act of July 
1, 1902, as amended; and 


(5) The mileage tax imposed by subparagraph (b) of 
paragraph 31 of section 7 of the Act approved July 1, 1902, 
as amended (D. C. Code, sec. 47-2331 (b)). 


Src. 9. (a) Except as hereinafter provided, the Corpo- 
ration shall not, with respect to motor fuel purchased on 
or after September 1, 1956, pay any part of the motor 
vehicle fuel tax levied under the Act entitled ‘‘An Act to 
provide for a tax on motor-vehicle fuels sold within the 
District of Columbia, and for other purposes’’, approved 
April 23, 1924, as amended (D. C. Code, title 47, chapter 19). 


(b) For the purposes of this section— 


(1) the term ‘‘a 6% per centum rate of return’’ 
means a 6% per centum rate of return net after all 
taxes properly chargeable to transportation opera- 
tion, including but not limited to income taxes, on 
the system rate base of the Corporation, except that 
with respect to any period for which the Commission 
utilizes the operating ratio method to fix the rates 
of the Corporation, such term shall mean a return 
of 64 per centum net after all taxes properly charge- 
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able to transportation operations, including but not 
limited to income taxes, based on gross operating 
revenues; and 


(2) the term ‘‘full amount of the Federal income 
taxes and the District of Columbia franchise tax 
levied upon corporate income’’ means the amount 
which would have been payable in the absence of 
write-offs in connection with the retirement of street 
railway property as contemplated by section 7 of 
this part, but only to the extent that such write-offs 
are not included as an operating expense in deter- 
mining net earnings for rate-making purposes. 


_ (e) As soon as practicable after the twelve-month 
period ending on August 31, 1957, and as soon as practi- 
cable after the end of each subsequent twelve-month period 
ending on August 31, the Commission shall determine the 
Corporation’s net operating income for such twelve-month 
period and the amount in dollars by which it exceeds or 
is less than a 61% per centum rate of return for such twelve- 
month period. In such determination the Commission shall 
include as an operating expense the full amount of the 
motor vehicle fuel tax which would be due but for the 
provisions of this section on the motor fuel purchased by 
the Corporation during the twelve-month period, and the 
full amount of the Federal income taxes and the District 
bf Columbia franchise tax levied upon corporate income. 
The Commission shall certify its determination to the Com- 
inissioners of the District of Columbia or their designated 
agent. If the net operating income so certified by the 
Commission equals or is more than a 6% per centum rate 
of return, the Corporation shall be required to pay to such 
Commissioners, or their designated agent, the full amount 
of the motor vehicle fuel taxes due on the purchases of 
motor fuel made by the Corporation during such twelve- 
month period. If the net operating income so certified is 
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less than a 64% per centum rate of return, the Corporation 
shall pay to such Commissioners, or their designated agent, 
in full satisfaction of the motor vehicle fuel tax for such 
period an amount, if any, equal to the full amount of said 
motor vehicle fuel tax reduced by the amount necessary 
to raise the Corporation’s rate of return to 64% per centum 
for such period, after taking into account the effect of such 
reduction on the amount of the Federal income taxes and 
the District of Columbia franchise tax levied upon corpo- 
rate income payable by the Corporation for such period. 
Within thirty days after being notified by the said Com- 
missioners or their designated agent of the amount of the 
motor vehicle fuel tax due under this section, the Corpo- 
ration shall pay such amount to the said Commissioners or 
their designated agent: 


(d) If not paid within the period specified in subsection 
(c), the motor vehicle fuel tax payable under this section 
and the penalties thereon may be collected by the Commis- 
sioners of the District of Columbia or their designated 
agent in the manner provided by law for the collection of 
taxes due the District of Columbia on personal property 
in force at the time of such collection; and liens for the 
motor vehicle fuel tax payable under subsection (c) and 
penalties thereon may be acquired in the same manner that 
liens for personal property taxes are acquired. 


(e) Where the amount of the motor vehicle fuel tax 
payable under subsection (c), or any part of such amount, 
is not paid on or before the time specified therein for such 
payment, there shall be collected, as part of the tax, interest 
upon such unpaid amount at the rate of one-half of 1 per 
centum per month or portion of a month. 

(f) The Commissioners of the District of Columbia or 


their designated agent are hereby authorized and directed 
to issue to the Corporation such certificates as may be 
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necessary to exempt it from paying any importer the motor 
vehicle fuel tax imposed by such Act of April 23, 1924, as 
amended, or as hereafter amended. 


(g) (1) From and after the time fixed in paragraph 
(2) of this subsection the Corporation shall not be required 
to pay real estate taxes upon any real estate owned 
by it in the District of Columbia and used and useful for 
the conduct of its public transportation operations to the 
extent that the Commission has determined under such 
rules and regulations as it may issue that the Corporation’s 
net operating income in the previous year was insufficient, 
after giving effect to the tax relief provided in the preceding 
subsections, to afford it a 644 per centum rate of return. 


(2) This subsection shall take effect upon the comple- 
tion of the program contemplated in section 7 of this part, 
as certified by the Commission to the Commissioners of the 
District of Columbia, or at such earlier time as the Commis- 
sion may find that the said program has been so substan- 
tially completed that the taking effect of this subsection 
would be appropriate in the public interest and shall so 
certify to the Commissioners of the District of Columbia. 


Sc. 10. (a) The Corporation shall not be charged any 
part of the expense of removing, sanding, salting, treating, 
or handling snow on the streets of the District of Columbia, 
except that the Corporation shall sweep snow from the 
streetcar tracks at its own expense so long as such tracks 
are in use by the Corporation. 


(b) The paragraph which begins ‘‘Hereafter every 
street railway company’’ which appears under the heading 
“STREETS” in the Act entitled ‘‘An Act making appro- 
priations to provide for the expenses of the government of 
the District of Columbia for the fiscal year ending June 
thirtieth, nineteen hundred and thirteen, and for other 
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purposes’’, approved June 26, 1912 (D. C. Code, see. 
7-614), is hereby repealed. 


Seo. 11. The provisions of law set forth in Title 43, 
sections 501 through 503 of the District of Columbia code 
shall not be deemed to restrict any merger or consolidation 
of the Corporation with any other company or companies 
engaged in mass transportation in the District of Columbia 
or the Washington Metropolitan Area: Provided, however, 
That any such merger or consolidation shall be subject to 
the approval of the Commission. 


Szc. 12. Nothing in this part shall prevent the transfer, 
by or under the authority of any other Act of Congress, to 
any other agency of any of the functions which are by this 
part granted to or imposed upon the Commission. 


Szc. 13. (a) The Corporation is hereby authorized to 
issue or create loans, mortgages, deeds of trust, notes or 
other securities to any banking or other institution or insti- 
tutions and to Capital Transit Company, with respect to the 
acquisition of assets of Capital Transit Company (includ- 
ing any corporation controlled by Capital Transit Com- 
pany), provided that the interest rate thereon shall not 
exceed 5 per centum per annum, but the aggregate principal 
shall not exceed the cost of acquiring the assets of Capital 
Transit Company. 


(b) (1) Section 5 of the Interstate Commerce Act shall 
not be construed to require the approval or authorization 
of the Interstate Commerce Commission of any transaction 
within the scope of paragraph (2) of such section 5 if 
the only parties to such transaction are the Corporation 
(including any corporation wholly controlled by the Cor- 
poration) and the Capital Transit Company (including any 
corporation wholly controlled by the Capital Transit Com- 
pany). The issuance or creation of any securities provided 
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for in subsection (a) shall not be subject to the provisions 
of section 20a of the Interstate Commerce Act. 


(2) No approval of the acquisition of assets referred to 
in subsection (a), or of the issuance or creation of any 
securities provided for in subsection (a) in connection with 
such acquisition, shall be required from any District of 
Columbia agency or commission. 


(ce) This section shall not apply to any issuance of secu- 
rities constituting a public offering to which the Securities 
Act of 1933 applies. 


(d) Notwithstanding the provisions of section 409 (a) 
of the Civil Aeronautics Act of 1938— 


(1) no air carrier shall be required (because of 
the fact that a person becomes or remains an officer, 
director, member or stockholder holding a control- 
ling interest of the Corporation, or of any common 
earrier controlled by the Corporation which is 
engaged in mass transportation of passengers for 
hire in the Washington Metropolitan Area, or is 
elected or reelected as an officer or director) to secure 
the authorization or approval of the Civil Aero- 
nautics Board in order to have and retain such per- 
son aS an officer or director, or both, of such air 
carrier if such person is an officer or director of 
such air carrier at the time this section takes effect; 
and 


(2) no person who, at the time this section takes 
effect, is an officer or director of an air carrier shall 
be required to secure the approval of the Civil Aero- 
nautics Board in order to hold the position of officer, 
director, member or stockholder holding a control- 
ling interest of the Corporation or of any common 
carrier controlled by the Corporation which is 





89 


Petitioner’s Exhibit 1 
Exhibit VII-C to Affidavit of O. Roy Chalk 


engaged in mass transportation of passengers for 
hire in the Washington Metropolitan Area. 


As used in this subsection, the term ‘‘air carrier’’ has the 
same meaning as when used in section 409 (a) of the Civil 
Aeronautics Act of 1938. 


(e) Notwithstanding section 20a (12) of the Interstate 
Commerce Act, authorization or approval of the Interstate 
Commerce Commission shall not be required in order to 
permit a person who is an officer or director of the Corpora- 
tion to be also an officer or director, or both, of any common 
earrier controlled by the Corporation which is engaged in 
mass transportation of passengers for hire in the Washing- 
ton Metropolitan Area. 


Sec. 14. The Corporation, at the time it acquires the 
assets of Capital Transit Company, shall become subject 


to, and responsible for, all liabilities of Capital Transit 
Company of whatever kind or nature, known or unknown, 
in existence at the time of such acquisition, and shall sub- 
mit to suit therefor as though it had been originally liable, 
and the creditors of Capital Transit Company shall have as 
to the Corporation all rights and remedies which they would 
otherwise have had as to Capital Transit Company: Pro- 
vided, however, That the Corporation shall not be liable to 
any dissenting stockholder of Capital Transit Company for 
the fair value ¢ of the stock of any such stockholder who shall 
qualify to be entitled to receive payment of such fair value. 
No action or proceeding in law or in equity, or before any 
Federal or District of Columbia agency or commission, shall 
abate in consequence of the provisions of this section, but 
such action or proceeding may be continued in the name 
of the party by or against which it was begun, except that 
in the discretion of the court, agency, or commission the 
Corporation may be substituted for the Capital Transit 
Company. In any and all such actions or proceedings, the 
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Corporation shall have, and be entitled to assert, any and 
all defenses of every kind and nature which are or would 
be available to Capital Transit Company or which Capital 
Transit Company would be entitled to assert. 


Parr 2.—MIscELLANEOUS PROVISIONS 


Src. 21. (a) Section 14 of the joint resolution entitled 
<< Joint resolution to authorize the merger of street-railway 
corporations operating in the District of Columbia, and for 
other purposes’’, approved January 14, 1933 (47 Stat. 752), 
as amended (Public Law 389, Highty-fourth Congress), is 
hereby repealed to the extent that such section repeals the 
charter of Capital Transit Company, without thereby 
affecting the termination of its franchise. 


(b) Upon the taking effect of part 1 of this title, Capital 
Transit Company shall not be authorized to engage in bus- 


iness as owner or operator of electric railway, passenger 
motor bus, public transportation of passengers, or common 
carrier of passengers within, to, or from, the Washington 
Metropolitan Area. 


(c) Capital Transit Company shall continue to exist as 
a corporation incorporated under the provisions of sub- 
chapter 4 of chapter 18 of the Act entitled ‘‘An Act to 
establish a code of laws for the District of Columbia’’, 
approved March 3, 1901, as amended (D. C. Code, title 29, 
ch. 2), under its certificate of incorporation, as amended, 
and Capital Transit Company may amend its charter in any 
manner provided under the laws of the District of Columbia 
and may avail itself of the provisions of the District of 
Columbia Business Corporations Act in respect to a change 
of its name and may become incorporated or reincorporated 
thereunder in any manner as therein provided. Nothing 
referred to in this title, or the sale and vesting of the assets 
of Capital Transit Company, referred to therein, shall cause 
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or require the corporate dissolution of Capital Transit 
Company. 


Src. 22. Nothing in this title shall be deemed to extend 
the franchise of Capital Transit Company beyond August 
14, 1956, or, except as otherwise provided in this section, 
to relieve Capital Transit Company of any obligation to 
remove from the streets and highways at its own expense 
all of its property and facilities and to restore the streets 
and highways in accordance with the provisions of the Dis- 
trict of Columbia Appropriation Act, 1942 (55 Stat. 499, 
533) in the event the Corporation fails to acquire the assets 
of Capital Transit Company. If part 1 of this title takes 
effect, Capital Transit Company shall thereupon be relieved 
of all liability to remove from the streets and highways of 
the District of Columbia all of its properties and facilities 


and to restore such streets and highways. 


Sec. 23. The powers and jurisdiction of the Public 
Utilities Commission of the District of Columbia with 
respect to Capital Transit Company shall cease and be at 
an end upon the taking effect of part 1 of this title. 


Trriuz IT 


Sec. 201. (a) Part 1 of title I shall take effect on August 
15, 1956, but only if prior thereto D. C. Transit System, 
Inc. (referred to in this title as the ‘‘Corporation’’) has 
acquired the assets of Capital Transit Company and has 
notified the Commissioners of the District of Columbia in 
writing that it will engage in the transportation of passen- 
gers within the District of Columbia beginning on August 
15, 1956. If the Corporation has not acquired the assets of 
Capital Transit Company prior to August 15, 1956, but 
does thereafter aquire such assets, the Corporation shall, 
on the date of such acquisition, give written notice thereof 
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to the Commissioners, and part 1 of title I shall take effect 
upon such date of acquisition. 


'(b) Part 2 of title I, and this title, shall take effect 
upon the date of the enactment of this Act. 


Sec. 202. If it is determined by the Commissioners of 
the District of Columbia that, due to any act or omission 
on the part of the Corporation, the Corporation has not 
acquired the assets of Capital Transit Company and if 
such Commissioners approve a valid contract, ratified and 
approved by the required number of stockholders of Capi- 
tal Transit Company, between Capital Transit Company 
and some other corporation providing for the acquisition 
of such assets and if such other corporation is also approved 
by such Commissioners as capable of performing the oper- 
ation contemplated by the franchise provisions of part 1 
of title I, then the terms ‘‘D. C. Transit System, Inc.’’ and 
‘¢Corporation”’ as used in this Act shall be deemed to mean 
such other corporation for all purposes of this Act. 


xo. 203. If part 1 of title I of this Act does not take 
effect on August 15, 1956, the Commissioners of the Dis- 
trict of Columbia may authorize (including authorization 
of such contractual agreements as may be necessary) such 
mass transportation of passengers within the District of 
Columbia, beginning on and after August 15, 1956, and 
nntil such date as part 1 of title I of this Act takes effect, 
as may be necessary for the convenience of the public. Such 
transportation shall be furnished to the public at such rates 
dnd under such terms and regulations as may be recom- 
mended by the Public Utilities Commission and approved 
by the Commissioners of the District of Columbia. 
And the House agrees to the same. 
That the title of the bill be amended to read as follows: 


‘An Act to grant a franchise to D. C. Transit System, Inc., 
and for other purposes.”’ 
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SvaTeEMENT OF THE MANAGERS ON THE Part or THE House 


The managers on the part of the House at the confer- 
ence on the disagreeing votes of the two Houses on the 
amendments of the House to the bill (S. 3073) to provide 
for an adequate and economically sound transportation 
system or systems to serve the District of Columbia and 
its environs, and for other purposes, submit the following 
statement in explanation of the effect of the action agreed 
upon by the conferees and recommended in the accompany- 
ing conference report: 


The House amendment to the text struck out all of the 
Senate bill after the enacting clause and inserted a substi- 
tute. The Senate recedes from its disagreement to the 
amendment of the House, with an amendment which is a 
substitute for both the Senate bill and the House amend- 
ment. The essential differences between the House amend- 
ment and the substitute agreed to in conference are noted 
below. 


THe Senate Brit anp tHe House AMENDMENT 


The bill as passed by the Senate was designed to make 
provision for mass transportation of passengers in the 
Washington metropolitan area after August 14, 1956, the 
date on which the franchise of the Capital Transit Com- 
pany expires. 

It provided, initially, for an ‘‘interim’’ public authority, 
to be an agency and instrumentality of the District of 
Columbia, with broad powers to do everything necessary 
in order to acquire and operate such a mass transportation 
system, including the authority to acquire property by 
eminent domain, to issue tax exempt obligations in order 
to finance its operations, to fix rates and fares, to employ 
all necessary personnel, and so on. 
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“The interim public authority would have been given 
power to sell to any private operator found by it to be 
suitable, at any time prior to August 15, 1959, the trans- 
portation properties acquired and operated by it. In that 
event the interim public authority would have ceased to 
exist. In case of any such disposition of the properties, 
the Commissioners of the District would have been 
empowered to grant to the purchaser a franchise to operate 
in the District of Columbia, together with such exemptions 
from District of Columbia taxes as the Commissioners 
deemed advisable. 

It was provided, however, that if the interim public 
authority did not thus dispose of its transportation prop- 
erties to a private operator before August 15, 1959, the 
interim public authority should become a permanent public 
authority, with power to operate in perpetuity. 


The provisions of the House amendment were designed 
to keep the transit system in the District of Columbia in 
the hands of private ownership by extending, with modifi- 
cations, the franchise of Capital Transit Company. The 
modifications were essentially as follows: 


(1) The section of law which repealed the charter and 
franchise of Capital Transit Company would have been 
repealed, thus restoring to Capital Transit Company its 
charter and franchise. 

_ (2) A system rate base of a specific amount would have 
been established for the Capital Transit Company. 

(3) A legislative determination would have been made 
that a return of 614 percent on the system rate base was 
a fair return which the Company should be afforded the 
opportunity to earn. 

(4) The rates of fare presently being charged would 
have been frozen until August 15, 1957, and thereafter a 
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new procedure would have been established, designed to 
expedite action on rate applications filed by the Company. 

(5) Capital Transit Company would have been exempted 
from the gross receipts tax of the District of Columbia 
and would have continued to be exempt from the District 
of Columbia mileage tax, gross sales tax, compensating use 
tax, excise tax on motor vehicle titles, and tangible personal 
property taxes to the same extent that it is presently exempt 
from such taxes. 

(6) If the Capital Transit Company failed in any year 
to earn a 6¥4 percent return on its system rate base, it would 
have been forgiven the payment of the District of Columbia 
motor vehicle fuel tax to the extent necessary to bring its 
return up to 64% percent for the year. 

(7) Capital Transit Company would have been required 
to sweep its streetcar tracks at its own expense and would 
have been relieved of all other snow removal expense. 

(8) It would have been the duty of Capital Transit 
Company to gradually convert to an all-bus operation but 
no specific time for completion of the conversion would 
have been provided. 

(9) The Capital Transit Company would have been 
relieved of the necessity to obtain Public Utility Commis- 
sion approval of evidences of indebtedness payable in 1 
year or less. 


Tor ConFERENCE SUBSTITUTE 
The substitute agreed to in conference consists of titles 
Land Il. Title I is divided into parts 1 and 2. 


Tirrz I, Pant 1 
This part, which consists of sections 1 to 14, constitutes 
the franchise which this legislation proposes to grant to 
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the new corporation known as D. C. Transit System, Inc. 
(hereinafter referred to as the ‘¢Corporation’’). 


Subsection (a) of section 1 provides that the franchise 
is granted for the operation of a mass transportation sys- 
tem of passengers for hire within the District of Columbia 
and between the District of Columbia and points in the area 
(referred to as the ‘‘Washington Metropolitan Area’’) 
comprising all of the District of Columbia, the cities of 
Alexandria and Falls Church, and the counties of Arling- 
ton and Fairfax in the Commonwealth of Virginia and the 
counties of Montgomery and Prince Georges in the State 
of Maryland. The franchise is subject to the rights to 
vender service within such area possessed, at the time this 
provision takes effect, by other common carriers of passen- 
gers. The Corporation will not, by reason of this section be 
relieved from compliance with the laws of Virginia or 
Maryland, or requirements imposed under authority there- 
of, or with the Interstate Commerce Act and rules and reg- 
ulations prescribed thereunder. In the exercise of the 
franchise rights granted to it under this part, the Corpora- 
tion will be fully subject to the regulatory laws of the Dis- 
trict of Columbia which are applicable to common carrier 
operations of the character which it is to perform, except 
to the extent that such laws are modified or superseded by 
the provisions of this legislation. 


Subsection (b) of section 1 is included merely in order 
to make it unnecessary to repeat references to successors 
‘and assigns of the Corporation in those places in part 1 
where reference is made to the Corporation. This subsec- 
tion makes no change whatever in any laws which otherwise 
“would govern the right of the Corporation to dispose of or 
assign any of its assets or operating rights. Compliance 
with such laws will be necessary to the same extent as 
though this subsection had not been enacted. 
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Subsection (c) of section 1 provides that as used in 
part 1 the term ‘‘franchise’’ means all the provisions of 
part 1. 


Section 2 of the conference substitute provides that 
the franchise is granted for a term of 20 years subject to 
the right of Congress to repeal the franchise at any time 
for its non-use. 


Subsection (b) of section 2 provides that in the event 
of cancellation by Congress of the franchise at any time 
after 7 years following its effective date for any reason 
other than non-use, the Corporation waives its claim for 
any damages for loss of franchise. This subsection is not 
intended to preclude the Corporation’s property from being 
valued as that of a going concern in the determination of 
any damages resulting from a cancellation of the franchise 
for any reason other than non-use. 


Section 3 is almost identical with a provision (section 
4) of the so-called Merger Act of 1933. It provides in effect 
that no person or company may establish a competitive 
street-railway or bus line for the transportation of passen- 
gers in the District of Columbia, over particular routes on 
fixed schedules, without first having obtained a certificate 
from the Public Utilities Commission of the District of 
Columbia to the effect that the competitive line is necessary 
for the convenience of the public. 


Section 4 contains a declaration of legislative policy 
which, among other things, declares that (1) the Corpora- 
tion, in accordance with standards and rules prescribed 
by the Public Utilities Commission, should be afforded the 
opportunity of earning such return as to make the Corpora- 
tion an attractive investment to private investors, (2) 
Congress finds the opportunity to earn a return of at least 
6% percent net after all taxes properly chargeable to 
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transportation operations, including but not limited to 
income taxes, on either the system rate basis or on gross 
operating revenue would not be unreasonable, and (3) the 
Commission should encourage and facilitate the shifting to 
such gross operating revenue basis as promptly as pos- 
sible and as conditions warrant; and if conditions warrant 
not later than August 15, 1958. 


Section 5 of the conference substitute provides that the 
rates authorized by the Commissioners of the District of 
Columbia under Public Law 389, Eighty-fourth Congress, 
which are in effect on the date of enactment of the Act 
shall be the initial schedule of rates effective within the 
District of Columbia upon commencement of operations 
by the Corporation, and shall continue in effect as the 
schedule of rates until August 15, 1957, and thereafter until 
superseded by a new schedule of rates. If the Corporation 
fles a new schedule of rates on or after August 15, 1957, 
that schedule will take effect in 10 days, or at the end of 
any shorter period the Public Utilities Commission may 
prescribe, unless the Commission suspends the operation 
of the rate schedule. The suspension period may be of any 
length up to 120 days, but during that period the Commis- 
sion must hold a hearing and if it fails to issue an order 
during that period fixing a rate schedule, the suspended 
rate schedule will automatically go into effect at the end 
of the suspension period, and remain in effect until the 


Commission issues an appropriate order based upon the 
proceeding. 

“This section is quite similar to the provisions of section 
2 (c) of the House amendment with two exceptions, first, 
the maximum period of suspension permitted under the 
House amendment was 90 days, instead of 120 days as pro- 
vided in the conference substitute, and second, under the 
House bill if the Commission failed to issue an order during 
the suspension period, the suspended rate schedule would 
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period and the Commission would not thereafter have been 
empowered to issue any order based upon such proceeding. 


Section 6 provides that the Corporation may engage in 
special charter or sightseeing services, subject to com- 
pliance with applicable District of Columbia and State law, 
as well as applicable provisions of the Interstate Com- 
merce Act, and regulations prescribed under such laws. 


Section 7 of the conference substitute requires the 
Corporation to complete conversion of its street railway 
operations to bus operations within 7 years from the date 
of enactment of this Act, upon terms and conditions pre- 
scribed by the Commission, with such conversion to be tied 
in with the highway development plans of the District of 
Columbia to the extent such a tie-in is possible. It is also 
provided that the Commission may extend the time beyond 
7 years upon good and sufficient cause. The Corporation 
is made subject to all of the duties and responsibilities 
which Capital Transit Company is presently subject to 
relating to the removal of abandoned tracks, regrading of 
track areas, and paving of abandoned track areas. 


Section 6 of the House amendment provided with respect 
to Capital Transit Company that it was to carry out a plan 
of gradual conversion of its street railway operations to 
bus operations in general conformity with the economic 
concepts contained in the Gilman report which was a study 
and report made on the desirability of conversion of street 
railway operations to motor bus. The House amendment 
contained no specific date within which such conversion 
should be completed. 

Subsection (a) of section 8 of the conference substitute 
relieves the Corporation of the obligation to pay the 2 
percent gross receipts tax which under existing law it 
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would be required to pay upon commencement of its opera- 
tions in the District of Columbia. 


Subsection (b) of such section 8 specifically exempts the 
Corporation from the District of Columbia Sales Tax Act 
and the corresponding compensating use tax levied under 
the District of Columbia Use Tax Act (where purchases 
are made out of the District and brought into the District), 
and the tax imposed on the issuance of titles to motor 
vehicles. It also exempts the Corporation from the Dis- 
trict of Columbia taxes imposed on tangible personal prop- 
erty to the same extent that Capital Transit Company is 
exempt from such taxes immediately prior to the effective 
date of the section. 


Section 3 of the House amendment contained the same 
exemptions for the Capital Transit Company as are pro- 
vided for the Corporation under section 8 of the conference 
substitute. 


Subsection (a) of section 9 specifically exempts the 
Corporation from payment of District of Columbia motor 
vehicle fuel taxes except as provided for in the section. 


Subsection (b) defines certain terms which are used in 
the section. The term ‘“‘a 6% percent of rate of return”’ 
is defined to mean a 6% percent rate of return net after all 
taxes properly chargeable to transportation operations, 
including but not limited to income taxes, on the system 
rate basis or if the operating ratio method is used to fix 
rates, on the gross operating revenues. The term ‘full 
amount of the Federal income taxes and the District of 
Columbia franchise tax levied upon corporate income”’ is 
defined to mean the amount which the Corporation would 
have paid in the absence of write offs in connection with 
the retirement of street railway property as the result of 
conversion to all-bus operation as provided in section 7 of 
the conference substitute, but only to the extent that such 
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write offs are not included as an operating expense in 
determining net earnings for rate-making purposes. 


Subsection (c) is intended, (1) to require the Corpora- 
tion on and after September 1, 1956, to pay the full amount 
of the motor vehicle fuel tax due on motor fuel purchased 
on or after that date, whenever the net operating income of 
the company, after taking into consideration the full amount 
of the motor-vehicle fuel tax which would be due but for the 
provisions of this section, as determined by the Public 
Utilities Commission for the preceding 12-month period end- 
ing August 31, equals or exceeds a 6% percent rate of 
return on the Corporation’s system rate base for such 
period or on the gross operating revenues of the Corpora- 
tion, if the operating ratio method is being used to fix the 
rates of the Corporation, and (2) whenever the rate of 
return is less than 614 percent to reduce the amount of the 
motor-vehicle fuel tax payable by the Corporation by what- 
ever amount is necessary to provide the Corporation with 
a 6% percent rate of return. In determining whether the 
Corporation has earned a return of 6A percent for any 12- 
month period, the Commission is required to include as an 
operating expense the full amount of the motor vehicle fuel 
tax which would be due but for the provisions of this section 
on motor fuel purchased by the Corporation during the 
12-month period and the full amount of the Federal income 
taxes and the District of Columbia franchise tax levied 
upon corporate income. If the net operating income of the 
Corporation, as certified by the Commission, is equal to, or 
more than, a 644 percent rate of return, the Corporation is 
required to pay the full amount of the motor vehicle fuel tax 
due on motor fuel purchased by it during such 12-month 
period. If the net operating income of the Corporation, as 
certified by the Commission, is less than a 644 percent rate 
of return, the Corporation is required to pay in full satis- 
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faction of the motor vehicle fuel tax for such period an 
amount, if any, equal to the full amount of the motor vehicle 
fuel tax reduced by the amount necessary to raise the Cor- 
poration’s rate of return to 6% percent for such period 
after taking into account the effect of such reduction on the 
amount of Federal income taxes and the District of Colum- 
bia franchise tax levied upon corporate income payable by 
the Corporation for such period. If as the result of the 
inability of the Corporation to acquire the assets of Capital 
Transit Company prior to August 31, 1956, the initial period 
with respect to which this motor vehicle fuel tax relief is 
granted is less than a 12-month period, it is intended that 
for such first period, an appropriate pro rata computation 
be made based on the percentage that the initial period is 
of 12 months. 


Subsections (d) and (e) relate to the collection of motor 


fuel taxes which are not paid within the time referred to in 

subsection (c), together with penalties and interest. 
Because of the uncertainty as to the amount of motor 

vehicle fuel tax which would be paid by the Corporation 


under this section it is desirable that the importer who sells 
motor fuel to the Corporation not be required to pay the 
tax on the motor fuel purchased by the Corporation and that 
the Corporation not be required in turn to pay the amount 
of such tax to the importer. Therefore, subsection (f) pro- 
vides for the issuance of the necessary certificates of 
exemption to the Corporation. 


_ Subsection (g) provides that if after completion of con- 
version to an all bus operation as provided in section 7, or 
at such earlier time as the Commission finds that the con- 
version has been substantially completed and certifies that 
fact to the Commissioners, the Corporation, despite all 
other tax relief granted to it, fails to earn a 644 percent 
rate of return on either its system rate base or, if the 
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operating ratio method is being used, on its gross operating 
revenues, the Corporation shall not be required to pay real 
estate taxes upon any real estate owned by it in the District 
of Columbia used and useful for the conduct of its public 
transportation operations to the extent that the Public 
Utilities Commission determines that its net operating 
income for the previous year was insufficient to afford it 
a 64% percent rate of return. 


Section 9 follows the pattern for relief from the District 
of Columbia motor vehicle fuel tax which was proposed for 
Capital Transit Company in section 4 of the House amend- 
ment, with the exception that section 9 contemplates the 
future use of the operating ratio method for determining 
rates and modifies the provisions of the House amendment 
to the extent necessary to take care of that possibility. It 
- further differs from section 4 of the House amendment in 
that contemplated write-offs of property as the result of 
conversion to all-bus operation (to the extent such write- 
offs are not included as operating expenses in determining 
net earnings for rate-making purposes) are permitted to 
be ignored in determining the Corporation’s net operating 
income under section 9, so that for such purpose, the Corpo- 
ration’s Federal income taxes and District of Columbia 
taxes on corporate income are established on the basis of 
what they would have been but for such write-offs. Finally, 
the House amendment contained no provision for relief of 
real estate taxes, as is provided in section 9 (g) of the 
conference substitute. 


Section 10 (a) provides that the Corporation shall not 
be charged any part of the expense of removing, sanding, 
salting, treating, or handling snow on the streets of the 
District of Columbia, except that the Corporation shall 
sweep snow from the street car tracks at its own expense 
so long as such tracks are in use by the Corporation. Sub- 
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section (b) of this section relates to this same matter. 
Similar provisions with respect to Capital Transit Company 
were included in the House amendment. 


Section 11 is intended to make it clear that certain 
specified provisions of District law are not to be deemed to 
restrict any merger or consolidation of the Corporation 
with any other company or companies engaged in mass 
transportation in the District or the Washington Metro- 
politan Area, but it is expressly provided that any such 
merger or consolidation shall be subject to approval of the 
Public Utilities Commission. 


Section 12 of the conference substitute is included to 
insure that nothing in the franchise will prevent the trans- 
fer in the future to any other agency, by or pursuant to law, 
of any of the functions which the franchise grants to or 


imposes on the Public Utilities Commission. 


Section 13 contains several provisions intended to 
authorize the doing of certain things considered necessary 
or appropriate in order to facilitate the carrying out by 
the Corporation of its contract with Capital Transit Com- 
pany and the commencement of transportation operations 
under the franchise. 


Subsection (a) relates to the issuance or creation of 
loans, mortgages, deeds of trust, notes, or other securities 
to any banking or other institution or institutions and the 
Capital Transit Company, in connection with the contem- 
plated acquisition of assets. 


‘Subsection (b) would make it unnecessary to secure 
Interstate Commerce Commission approval of (1) the con- 
templated acquisition of assets, including certificates of 
public convenience and necessity held by Capital Transit 
Company or a wholly owned subsidiary of it, or (2) the 
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issuance of securities provided for in subsection (a). It 
also provides that the proposed acquisition of assets and 
issuance or creation of securities may be accomplished 
without having to secure approval of any District of Colum- 
ber agency or commission. 


Subsection (¢c) provides that this section shall not apply 
to any issuance of securities constituting a public offering 
to which the Securities Act of 1933 applies. 

The purpose of subsection (d) is to make it possible for 
an individual who is now an officer and director of an air 
carrier (as that term is used in section 409 (a) of the Civil 
Aeronautics Act of 1938) to become and continue to be 
connected with the Corporation (or a subsidiary engaged 
in transportation in the Washington Metropolitan Area) as 
an officer or director or in certain other specified capacities, 
without having to secure prior approval of the Civil Aero- 
nautics Board under section 409 (a) of the Civil Aero- 
nautics Act of 1938. 


Subsection (e) provides that section 20a (12) of the 
Interstate Commerce Act shall not require Interstate Com- 
merce Commission approval in order for a person who is 
an officer or director of the Corporation to also be an officer 
or director of any subsidiary of the Corporation engaged 
in mass transportation of passengers in the Washington 


Metropolitan Area. 


Section 14 is a provision, substantially similar to one 
contained in the contract under which D. C. Transit Sys- 
tem, Inc., is to acquire the assets of Capital Transit Com- 
pany, spelling out the respects in which D. C. Transit is to 
become subject to, and responsible for, the liabilities of 

‘apital Transit Company. 
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Trrtz 1, Parr 2 


This part consists of sections 21, 22, and 23. 

The effect of these provisions is to insure that Capital 
Transit Company will continue to exist as a corporation, 
but it is made clear that the termination of its franchise, 
as heretofore provided by law, is unaffected. If part 1 of 
title I takes effect, Capital Transit Company is to be 
relieved of all liability to remove from the streets and high- 
ways of the District all of its properties and facilities and 
to restore such streets and highways. However, if part 1 
of title I does not take effect, Capital Transit Company is 
not relieved of such liability. 

Tirte II 

This title consists of sections 201, 202, and 203. 

Section 201 of title II of the conference substitute pro- 
vides that part 1 (the franchise provisions) of title I shall 
take effect on August 15, 1956, but only if prior thereto 
D. C. Transit System, Inc. (referred to in title IIT as the 
‘¢Corporation’’) has acquired the assets of Capital Transit 
Company and has notified the Commissioners of the Dis- 
trict of Columbia in writing that it will engage in the trans- 
portation of passengers within the District of Columbia 
beginning on August 15, 1956. If the Corporation has not 
acquired the assets of Capital Transit Company prior to 
Angust 15, 1956, but does thereafter acquire such assets, 
the Corporation shall, on the date of such acquisition, give 
written notice thereof to the Commissioners, and part 1 of 
title I shall take effect upon such date of acquisition. 


Subsection (b) of section 201 provides that part 2 of 
title I, and title Il, shall take effect upon the date of the 
enactment of this act. 
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Section 202 of the conference substitute provides that 
if it is determined by the Commissioners of the District of 
Columbia that, due to any act or omission on the part of the 
Corporation, the Corporation has not acquired the assets 
of Capital Transit Company and if such Commissioners 
approve a valid contract, ratified and approved by the 
required number of stockholders of Capital Transit Com- 
pany, between Capital Transit Company and some other 
corporation providing for the acquisition of such assets 
and if such other corporation is also approved by such 
Commissioners as capable of performing the operation con- 
templated by the franchise provisions of part 1 of title I, 
then the terms ‘‘D. C. Transit System, Inc.’’ and the ‘‘Cor- 
poration’’ as used in this act shall be deemed to mean such 
other corporation for all purposes of this act. In other 
words such other corporation would be granted the fran- 
chise in lieu of D. C. Transit System, Inc. 


Section 203 of the conference substitute grants to the 
Commissioners of the District of Columbia, if part 1 (the 
franchise provisions) of title I of this act does not take 
effect on August 15, 1956, the general authority to authorize 
(including authorization of such contractual agreements as 
may be necessary) such mass transportation of passengers 
within the District of Columbia, beginning on and after 
August 15, 1956, and until such date as part 1 of title I 
takes effect, as may be necessary for the convenience of the 
public. The section also provides that such transportation 
shall be furnished to the public at such rates and under 
such terms and regulations as may be recommended by the 
Public Utilities Commission and approved by the Commis- 
sioners of the District of Columbia. There is no intent on 
the part of the managers to grant any powers of eminent 
domain to the Commissioners under the provisions of this 
section. 
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Letter of Notification 


August 15, 1956 


Honorable Commissioners 
District of Columbia 
Washington, D. C. 


Gentlemen: 


You are hereby notified that this day, D. C. Transit 
System, Inc. has acquired the assets of Capital Transit 
Company. 

This notice is sent to you pursuant to Section 201(a) of 
Public Law 757-84th Congress, Chapter 669-2nd Session, 
approved July 24, 1956. 


Very truly yours, 


D. C. Transir System, Inc. 

By: Morris Fox 

Mokrzis Fox, Assistant Secretary 
Caprran Transir CoMPaNY 

By: Ricnarp W. TuRNER 
Richard W. Turner, Secretary 


Receipt of the foregoing 
notice acknowledged 


CoMMISSIONEERS 
Disrrict or CoLUMBIA, 


By: Dav B. Kazniox 
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Fiscal Year 1957 


OFFICE OF THE ASSESSOR OF THE District oF COLUMBIA 


Report of Gross Receipts 
July 1, 1955—June 30, 1956 


This report must be filed in the office of the Assessor on 
or before August 1, 1956. 


Name Caprrat Transir Company 
Address 36th & M Streets, N. W., Washington 7, D. C. 
Gross Receipts Subject to Tax $21,128,108.13 


This return shall be supported by a statement showing, 
in deta: 


(a) By description and amounts, entire gross 
receipts during the period stated above. 


(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column should be 
interest from Federal, state, county and municipal obli- 
gations claimed to be exempt, together with any receipts 
claimed to be return of capital and other items claimed 
to be non-taxable. 


(c) In a third column, figures making up the total 
gross receipts subject to tax reported above. 


I swear (or affirm) that this return and accompanying 
statement have been examined by me, and, to the best of my 
knowledge and belief, are a true, correct and complete 
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return, made in good faith, of taxable gross receipts for the 
period stated. 
James H. Fuanacan 
Vice President and Comptroller 


Subscribed and sworn to before 
me this 10th day of July, 1956. 


Trerma J. ULLMAN 
Notary Public, Dist. of Columbia 
My Commission Expires Aug. 14, 1959 


2% (reduced to 1%, Public Law) 


For office use only 
Taxable amount $21,128,108.13 


LECT TLIA ya . $$ 
$21,128,108.13 
$ 422,562.16 


WY 211,281.08 
Exhibit ‘*A’’ 
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It 1s HEREBY STIPULATED, by and between counsel for the 
Petitioner and for the Respondent that the attached photo- 
stats are true and correct copies of the originals of the fol- 
lowing respective documents, in the files of Petitioner and 
Respondent, respectively, and that they may be admitted 
in evidence in the above-entitled proceeding : 


(1) Opinion dated November 20, 1934 from Cor- 
poration Counsel of the District of Columbia to the 
Commissioners of the District of Columbia entitled: 
“Gross Receipts—Washington Railway & Hlectric 
Company’’; 


(2) Memo dated May 3, 1945 from the Office of 


the Assessor, D. C., signed by BE. A. Dent, 
Assessor, D. C., addressed to Mr. Fowler [Budget 
Officer, D. C.], together with draft of proposed letter 
from B. A. Dent, Assessor, D. C., to Mr. E. D. Mer- 
rill, President, Capital Transit Company, Washing- 
ton, D. C.; 


(3) Letter dated May 7, 1945 from the Govern- 
ment of the District of Columbia, Office of the 
Assessor, signed by H. A. Dent, Assessor, D. C., to 
Mr. E. D. Merrill, President, Capital Transit Com- 
pany, Washington, D. C.; 


(4) Letter dated May 10, 1945 from Capital 
Transit Company, Thirty-Sixth and M Streets, 
Washington 7, D. C., signed by E. D. Merrill, Presi- 
dent, addressed to Mr. E. A. Dent, Assessor, D. C., 
District Building, Washington 4, D. C.; 


(5) Letter dated May 99, 1945 from the Govern- 
ment of the District of Columbia, Office of the Asses- 
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sor, signed by E. A. Dent, Assessor, D. C., to Mr. 
E. D. Merrill, President, Capital Transit Company, 
36th and M Streets, N. W., Washington, D. C.; 


(6) Letter dated May 25, 1945 from Capital 
Transit Company, Thirty-Sixth and M Streets, 
Washington 7, D. C., signed by E. D. Merrill, Presi- 
dent, addressed to Mr. HE. A. Dent, Assessor, D. C., 
District Building, Washington 4, D. C.; 


(7) Letter dated June 7, 1945 from Capital 
Transit Company, Thirty-Sixth and M Streets, 
Washington 7, D. C., signed by E. D. Merrill, Presi- 
dent, addressed to Mr. H. A. Dent, Assessor, D. C., 
District Building, Washington 4, D. C.; 


(8) Letter dated June 9, 1945 from the Govern- 
ment of the District of Columbia, Office of the Asses- 
sor, Washington 4, D. C., signed by HE. A. Dent, 


Assessor, D. C., to Mr. E. D. Merrill, President, 
Capital Transit Company, 36th and M Streets, N. W., 
Washington, D. C.; 


(9) Letter dated January 23, 1946 from the Gov- 
ernment of the District of Columbia, Board of Per- 
sonal Tax Appraisers, signed by Preston J. Stang, 
Clerk, addressed to Mr. E. D. Merrill, President, 
Capital Transit Company, 36th and M Streets, N. W., 
Washington, D. C.; and 


(10) Letter dated February 1, 1946 from Capital 
Transit Company, Thirty-Sixth and M Streets, 
Washington 7, D. C., signed by J. E. Heberle, Vice- 
President and Comptroller, addressed to Mr. Preston 
J. Stang, Clerk to the Board of Personal Tax 
Appraisers, Washington, D. C.; 


(11) Letter dated June 21, 1946 from the Gov- 
ernment of the District of Columbia, Office of the 
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Assessor, signed by James L. Martin, Assistant 
Assessor, D. C., to Mr. EB. D. Merrill, President, 
Capital Transit Company, 36th and M Streets, N. W., 
Washington 7, D. C.; 


(12) Letter dated June 94, 1946 from Capital 
Transit Company, Thirty-Sixth and M Streets, 
Washington 7, D. C., signed by J. E. Heberle, Vice 
President and Comptroller, addressed to Mr. James 
L. Martin, Assistant Assessor, Government of the 
District of Columbia, Board of Personal Tax 
Appraisers, Room 215, District Building, Wash- 
ington 4, D. C.; and 


(13) Letter dated July 12, 1946 from Capital 
Transit Company, Thirty-Sixth and M Streets, 
Washington 7, D. C., signed by J. B. Heberle, Vice- 
President and Comptroller, addressed to Board of 
Personal Tax Appraisers, Room 219, District Build- 


ing, Washington 4, D. C. 


/s/ Hanvey M. Srezas, 
Attorney for Petitioner. 


/s/ Hexsy E. Wrxor, 
Assistant Corporation Counsel, 
Attorney for Respondent. 


Dated: 
Washington, D. C. 
May 28, 1958. 
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Stipulation re Certificate of Change of Name 


[Same Trrtz as Perrrion] 


It is hereby stipulated by and between counsel for the 
petitioner and for the respondent that the attached photo- 
static copy is a true and correct certified copy of ‘¢ Certifi- 
cate of Change of Name of Washington & Great Falls Hlec- 
tric Railway Company to Washington Railway & Electric 
Company”’ filed with the Recorder of Deeds of the District 
of Columbia on February 1, 1902. 

Petitioner hereby offers the above Certificate in evidence 
in the above entitled proceeding and respondent hereby 
objects to the admission of such Certificate on the ground 
that it is irrelevant and immaterial. 


Dated: Washington, D. C. 
May 28, 1958 


/3/ Hazvey M. Spear, 
Counsel for Petitioner. 


/s/ Henny BE. Wrxon, 
Assistant Corporation Counsel, 
Counsel for Respondent. 
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Certificate re Change of Name 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


Disrarcr or CoLUMBIA 


Tas Is To Centiry that the pages attached hereto con- 
stitute a full, true, and complete copy of A CERTIFICATE OF 
Cuance or Name or ‘‘ WaSHINGTON & Great Farts ELEcTRIO 
Ramway Company’’, To ‘‘WasHINGTON Ramway aNnD ELEc- 
rec Company’’, Darep THE 29th Day or Janvazy, 1902, anD 
Recorpep Tue 1st Day or Fesrvuaky, 1902, ar 11:50 A. M. 
ux Incorporation Lrser No. 9, Fouto 452. ————— 


as the same appears of record m this office. 


In Testimony Wueneor, I have hereunto set my 
hand and caused the seal of this office to be 
afficed, this the 27th day of May A. D. 1958. 


ALFRED GOLDSTEIN 
ALFRED GOLDSTEIN, 
Superintendent of Corporation, D. C. 
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Tas 1s To cenTiry that under and in pursuance of the 
Act of Congress approved June 5, 1900, entitled ‘‘An Act 
relating to certain street railway corporations owning or 
operating street railways in the District of Columbia’’, 
the Washington & Great Falls Hlectric Railway Company 
and the Metropolitan Railroad Company, did on the 29th 
day of January, 1902, enter into a contract by their respec- 
tive boards of directors for the reciprocal use of their 
roads or routes and that such contract was approved by 
the written consent of the owners of record of more than 
three-fourths of the capital stock of each of said corpora- 
tions, and that it has been determined by said Washington 
& Great Falls Electric Railway Company that simultane- 
ously with the taking effect of said last mentioned contract, 
to wit, on the first day of February, 1902, its corporate 
name shall be changed to ‘““Washington Railway and Hlec- 
tric Company’’, said name not being in use by any existing 
corporation incorporated or organized in the District of 
Columbia. 

The number of directors of the Washington & Great 
Falls Electric Railway Company is seven; and the under- 
signed are a majority of the directors of said company. 


Dated January 29th, 1902. 


Grorce W. Youne, 
Atzan L. McDzemort, 
Gzo. H. Harries, 
Oscar T. CrosBy. 
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Starz or New York, ate 
County or New York, y 


‘Personally appeared before me this day George W. 
Young and Allan L. McDermott, to me known and known 
to me to be the persons described in and who executed the 
foregoing certificate as directors of the Washington & 
Great Falls Electric Railway Company, and acknowledged 
that they executed the foregoing certificate as their free 
act and deed and as the act and deed of said Washington 


& Great Falls Electric Railway Company. 
Dated January 29th, 1902. 


Warp W. Picxrasp, 
Notary Public, Kings County. 


[SEAL] 


Srars or New YosrE, 
Country or New York, 


I, Tuomas L. Hamitror, Clerk of the County of New 
York, and also Clerk of the Supreme Court for the said 
County, the same being a Court of Record, Do Hznzsy 
Czrtrry, that Wasp W. Prcxazp has filed in the Clerk’s 
Office of the County of New York, a certified copy of his 
appointment and qualification as Notary Public for the 
County of Kings with his autograph signature, and was at 
the time of taking the proof or acknowledgment of the 
annexed instrument, duly authorized to take the same. And 
further that I am well acquainted with the handwriting of 
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such Notary, and believe the signature to the said certificate 
of proof or acknowledgment to be genuine. 


iy restrmony wHeEzeor, I have hereunto set my hand 
and affixed the Seal of the said Court and County, the 
29th day of January, 1902. 


Txos. L. Haminron, 
Clerk. 


District or CoLuMBIA, 


Crry or WasHINGToN, 


Personally appeared before me this day Geo. H. Harries 
and Oscar T. Crosby, to me known and known to me to be 
the persons described in and who executed the foregoing 
certificate as directors of the Washington and Great Falls 
Electric Railway Company, and acknowledged that they 
executed the foregoing certificate as their free act and deed 
and as the act and deed of said Washington and Great 
Falls Electric Railway Company. 


Dated this 31st day of January, 1902. 


F. J. WxHIvexEap, 
Notary Public. 
[SEAL] 
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Letter from Washington Railway and Electric Company 
| to C. A. Russell, Dated December 8, 1934 


 (LerrerHEaD OF WASHINGTON Ramway anp ELEctTRIc 
ComPaNyY.) 


December 8, 1934. 


Mr. C. A. Russell, Deputy Assessor, 
of the District of Columbia, 
Washington, D. C. 


Dear Sir: 


I have your letter of the 3d instant wherein you quote, 
in part, opinion of the Corporation Counsel of the District 
of Columbia as to the taxability of gross receipts in the 
District of Columbia for the calendar year 1933 of the 
Washington Railway and Electric Company, and without in 
any way indicating an acceptance of the opinion so given, 
we are attaching, as requested, statement of gross receipts 
(excluding buses) of the Washington Railway and Electric 
Company within the District of Columbia for the eleven 
months ending November 30th, 1933. This statement shows 
the receipts to have aggregated $5,161,952.69, of which 
$100,091.02 represents interest on United States Govern- 
ment Securities and $14,622.11 covers interest on Municipal 
Securities. 


Yours very truly, 


A. G. Nzat, 
Vice President and Comptroller. 
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Statement of Gross Receipts, Excluding Buses, Annexed 
to Letter Dated December 8, 1934 


WasHincton Rarway & Execrric Co. 
10th & E Streets, N. W., Washington, D. C. 


To 


CoLLtectTor or Taxes D C 
Dr. 


Voucher No, Date Cost No, Debit Credit Balance 


33416 3/30/34 Tax Liability 94923 30 94923 30 


4% Franchise Tax 
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Gross Receipts within the District of Columbia, excluding 
| Buses, Eleven Months Ended November 30, 1933 
Passenger Revenue—Cars -....-------------------- .... $3,003,379.81 
Chartered Cars -....-...-.-------cs-ecscs-n--ececeennrne 597.10 
307.60 
Freight 2,969.63 
TEXPTCSS  ..----------onense-enensnsesnsnneeseseenesnenensnsnssnsanetenn = 1,149.14 
Switching 45,248.76 
Station and Car Privileges .......-.--.------.--------+-- _- 5,954.16 
Power (to outside companies) ......----------------- 23,341.33 


Net Income from Miscellaneous Physical 
POPC ty -..--------o-c-e--n--n-neneeen-nen-n-eeeseceeenenens ——— 109.22 


Rent of Tracks .. erence nes 1,547.54 


Rent of Buildings 8 aie Other Eroperty te 


Outside Parties) ---.-....------c-cecse------cseereeesnseene= 7,810.19 
Miscellaneous. .......-...--------cc-ce-s-ce---n-ceeeenennen—aso = 54.00 
Interest on U. S. Government Securities... 100,091.02 
Interest on Municipal Securities 14,622.11 
Interest on Other Securities Owned..........------ 154,811.08 
Potomac Electric Power Company Dividends 1,800,000.00 

$5,161,952.69 


On and after December 1, 1933 this Company ceased 
to operate street railways. 
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Certificate re Change of Name 
OFFICE OF SUPERINTENDENT OF CORPORATIONS 


Disreicr or CoLUMBIA 


Ta1s 1s To certiry that the pages attached hereto con- 
stitute a full, true, and complete copy of & CERTIFICATE OF 
CHANGE oF Name or ‘‘Tue Ecxrneron anp Souprzrs’ Home 
Rarway Company or THe Disraict or CoLuMBIA’’, (CHANGED 
ro) *‘Crry anp SuBuEBAN Ratuway, OF WaSHINGTON’’, DATED 
vHE 14th pay or Juty, 1898, aND BECORDED on THE 14th pay 
or Juty, 1898, ar 3:48. P.M., mx Incorporation Lizz No. 8, 


Foro 291. 3 at ati i 


as the same appears of record in this office. 


Ix Testimony WxHeneor, I have hereunto set my 
hand and caused the seal of this office to be 
affixed, this the 4th day of Jume A. D. 1958. 
(Szat) 
AtFren GOLDSTEIN, 
Superintendent of Corporations, D. C. 


By Exzanoze Dacuz Wiliams, 
Assistant Superintendent of Corporations, D. C. 
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CERTIFICATE OF CHANGE OF Name oF THE EXCKINGTON AND 
Sorprers’ Home Ramway Company oF THE DistRicT OF 
Cotums, To “Crry AND SUBURBAN Ramway, oF WasHING- 
TON.’’ 


The undersigned, in compliance with the provisions of 
Section 9, of the Act of Congress approved June 27th 1898, 
entitled ‘‘An Act to Amend the charter of the Eckington 
and Soldiers’ Home Railway Company of the District of 
Columbia, and the Maryland and Washington Railway 
Company, and for other purposes”’, do hereby certify that 
at a meeting of the stockholders of the said Eckington and 
Soldiers’ Home Railway Company of the District of Colum- 
bia, at which meeting more than a majority of the stock- 
holders were present in person or by proxy, duly called for 
the purpose and held at the Company’s office on the 14th day 
of July 1898, the following Resolutions were unanimously 
adopted : 


RESOLVED: 


That the Act of Congress, approved June 27th 1898, 
be, and the same is hereby accepted, and 


RESOLVED: 


_ That the name of this Company be, and the same is here- 
by changed to ‘City and Suburban Railway, of Washing- 
ton.’ 99 


And we further certify that by virtue of the adoption 
of said resolutions, the name of the Eckington and Soldiers’ 
Home Railway Company of the District of Columbia, has, 
by a majority vote of its stockholders, been changed to 
‘City and Suburban Railway, of Washington.”’ 


Ix Tesrmomony WxERe0F, We, Oscar T. Crosby, as Presi- 
dent and Dana Stevens, as Secretary, of the said The Eck- 
ington and Soldiers’ Home Railway Company of the Dis- 
trict of Columbia, have hereunto set our hands, and have 
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hereunto affixed the corporate seal of said Company on this 
14th day of July 1898. 


Oscaz T. CrosBy 
President 
of the 
Eckington and Soldiers’ Home 
Railway Company of the 
District of Columbia. 


Dana STEVENS 
Secretary, 
of the 
Eckington and Soldiers’ Home 
Railway Company 
of the 
District of Columbia. 


[Szax] 


District of Columbia, To wit :— 


I hereby certify that on this 14th day of July, 1898, 
before the undersigned, a Notary Public in and for the Dis- 
trict aforesaid, personally appeared Oscar T. Crosby, 
President, and Dana Stevens, Secretary of the Eckington 
and Soldiers’ Home Railway Company of the District of 
Columbia, who are personally well known to me to be 
such President and Secretary, respectively, and severally 
acknowledged the foregoing certificate to be their respec- 
tive act and deed as such President and Secretary. 


Given under my hand and Notarial Seal, this 14th day 
of July 1898. 
Denis J. Downine, 
Notary Public. 
[Norary Szau] 
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Excerpt from Minutes of Special Meeting of Board of 
‘Directors of Rock Creek Railway Company of the 
District of Columbia held September 21, 1895 


© © * clected President in his place and took the chair as such. 

On motion duly offered and passed, Mr. Charles C. 
Glover was elected Vice President, vice Mr. Edward J. Stell- 
wagen, resigned. 

“Mr. Howard S. Nyman tendered his resignation as Sec- 
retary of the Company, to take effect upon the adjournment 
of this meeting, and the same was accepted. 

‘The resignation of Mr. Thomas M. Gale as Treasurer of 
the Company was presented, to take effect upon the adjourn- 
ment of this meeting, and the same was accepted. 

Mr. Charles M. Koones was elected as Secretary and 
Treasurer of the Company, his election to take effect upon 
the adjournment of this meeting. 

On motion, the capital stock of the Company was 
increased to twelve million dollars ($12,000,000), and the 
amount of the increase, namely, ten million seven hundred 
and fifty thousand dollars ($10,7 50,000), was ordered to be 
issued and delivered in accordance with the provisions of 
the contract aforesaid between this Company and the Wash- 
ington and Georgetown Railroad Company. 

On motion, it was duly resolved as follows: 


| It being deemed advisable by the Directors that the name 
of this Company be changed as provided for by the act of 
Congress of March Ist, 1895. ; 

_ Resolved, That the name of this Company be, and it 
hereby is, changed from the Rock Creek Railway Company 
of the District of Columbia to The Capital Traction Com- 
pany, and that the capital stock of the Company now out- 
standing be re-issued and the increase of Capital stock this 
day provided for and ordered to issue be issued in the name 
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of the Company as The Capital Traction Company, and, 
further, that all future acts and doings of the Company be 
in that name. 

On motion, the following resolution was duly offered and 
passed, namely: 

Resolved, That the President be and he hereby is author- 
ized to redeem stock and bonds of the Washington and 
Georgetown Railroad Company, according to the provisions 
of the contract of this date, by the issue of capital stock of 
The Capital Traction Company, such redemption to be at 
such time, in such manner and upon such notice as may be 
advised by counsel of this Company. 

On motion duly offered, seconded and passed the follow- 
ing officers were elected: 


Respondent’s Exhibit 1 


Fiscal Year 1958 


OFFICE OF THE ASSESSOR OF THE 
DISTRICT OF COLUMBIA 


Report of Gross Receipts 
July 1, 1956 to August 14, 1956 


This report must be filed in the office of the Assessor on 
or before August 1, 1957. 


Name—Universal Marion Corporation (Formerly 
named Capital Transit Company). 


Address—Colorado Building, Washington 5, D. C. 
Gross Receipts Subject to Tax—$2,884,140.32. 


This return shall be supported by a statement showing, 
in detail: 
(a) By description and amounts, entire gross 
receipts during the period stated above. 
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(b) In a second column, claimed eliminations from 
entire gross receipts. Included in this column should 
be interest from Federal, state, county and municipal 
obligations claimed to be exempt, together with any 
receipts claimed to be return of capital and other items 
claimed to be non-taxable. 


(c) In a third column, figures making up the total] 
gross receipts subject to tax reported above. 


_ I swear (or affirm) that this return and accompanying 
statement have been examined by me, and, to the best of my 
knowledge and belief, are a true, correct and complete 
return, made in good faith, of taxable gross receipts for the 
period stated. 

See attached statement which is made a part of this 
report. 


James MuLLANEY 


Signature 
President 


this 23rd day of July, 1957. 


J.J. CARROLL 

Notary Public, D: € 
Notary Public, State of Florida at large 
My commission expires May 18, 1958. 


Subscribed and sworn to before me 


For office use only Personal Tax Divis 


Taxable amount Received 
Aug 1 1957 


Office 
Assessor, D. C. 
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CAPITAL TRANSIT COMPANY AND SUBSIDIARY 


Statement of Gross Receipts from 
Operations Within the District of Columbia 
July 1-August 14, 1956 

Capital Montgomery 


Transit Bus Lines, 
Company Inc. Together 


Passenger revenues $2,777,366.26 $273.91 $2,777,640.17 
Charter revenue .... 4,571.20 — 4,571.20 


Station and vehicle 
privileges 40,517.03 11.95 40,528.98 


Rent of buildings 
and other prop- 
418.50 418.50 


Gross income from 
miscellaneous 
physical prop- 
139.28 
96.78 


= 60,745.41 
$2,883,854.46 $285.86 $2,884,140.32 


Nore: No eliminations from entire gross receipts are 
claimed. 


The liabilities of Capital Transit Company (now Uni- 
versal Marion Corporation) were assumed by D. C. 
Transit System, Inc., by contract dated J uly 7, 1956, effec- 
tive August 15, 1956. D. C. Transit System, Inc., in pend- 
ing litigation, denies that gross receipts tax is payable with 
respect to the earnings of Capital Transit Company for the 
fiscal year ended June 30, 1956, and we understand will take 
the same position with respect to the period covered by this 
return. By filing this report Universal Marion Corpo- 
ration does not admit that any liability exists, 
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Decision 
(Filed June 16, 1958) 


[Same Trrtz as Pzrrrion] 


This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof, and of the evi- 
dence adduced at the hearings on said petition, it is by the 
Court, this 16th day of June, 1958 


ApsUDGED AND DETERMINED, That the denial on December 
16, 1957, by the Finance Officer of the District of Columbia 
of the claims for refund of gross receipts taxes measured 
by gross receipts of the petitioner during the fiscal year 
ended June 30, 1956, in the amount of $422,562.16, plus 
interest in the amount of $46,481.84, or a total of $469,044.00, 
and of gross receipts taxes measured by gross receipts of 
the petitioner for the period from July 1 to August 14, inclu- 
sive, 1956, in the amount of $57,682.80, plus interest in the 


amount of $576.83, or a total of $58,259.63, was proper ; and 
such action of the Finance Officer be and the same is hereby 
affirmed. 
| Jo. V. Morean, 
Judge. 


Findings of Fact, Opinion and 
Decision served as follows: 


Harvey M. Srzar, Esq., 
Attorney for Petitioner, 
3600—M Street, N.W., 
Washington, D. C. (Mailed 6/16/58) 
Corporation Counsel, D. C. (Messenger 6/16/58) 
Assessor, D. C. (Messenger 6/16/58) 


Pryiiis R. Liserti, 
Clerk. 
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Findings of Fact and Opinion 
(Filed June 16, 1958) 


[Same Trrtz as Pertrrion] 


OPINION NO. 955 


The petitioner here seeks the refund of gross receipts 
taxes, which, with interest, amounts to $527,303.63, which 
it was required to pay to avoid distraint. The taxing 
authority of the District of Columbia claimed that since 
the Capital Transit Company owed the taxes and interest, 
and inasmuch as the petitioner was required to pay the 
existing obligations of that company, the payment was 
proper and refund is inappropriate. 


Frnpines or Facr 


1. The petitioner is a corporation, organized under the 


laws of the District of Columbia on July 9, 1956, with its 
principal office at 3600 M Street, Northwest, Washington, 
D. C. 


2. The Capital Transit Company is a corporation organ- 
ized under the laws of the District of Columbia. On August 
17, 1957, its name was changed to ‘‘Universal Marion 
Corporation’’, but will hereinafter be referred to as ‘‘Cap- 
ital Transit’’. 


3. For several years prior to August 14, 1956, Capital 
Transit operated a system of mass transportation of pas- 
sengers for hire in the District of Columbia and in the 
surrounding area in Virginia and Maryland. At midnight 
on August 14, 1956, Capital Transit ceased to operate 
the above-mentioned system. 


4(a) During the year beginning on July 1, 1955, and 
ending on June 30, 1956, the Capital Transit’s gross 
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receipts from the operation of the aforesaid system of mass 
transportation were $21,128,108.13. 


(b) On July 11, 1956, Capital Transit filed with the 
Assessor of the District of Columbia a Report of Gross 
Receipts showing that during the year beginning on July 
1, 1955, and ending on June 30, 1956, its gross receipts were 
$21,128,108.13. 


'5(a) During the period beginning on July 1, 1956 and 
ending on August 14, 1956, Capital Transit’s gross receipts 
from the operation of the aforesaid system of mass trans- 
portation were $2,884,140.32. 


'(b) On August 1, 1957, Universal Marion Corporation 
(formerly Capital Transit) filed with the Assessor a report 
of its gross receipts for the period beginning July 1, and 
ending August 14, 1956. 


6. On August 16, 1956, the Board of Personal Tax 
Appraisers, consisting of three persons, convened in a con- 
ference room assigned to, or used by that Board, and, 
among other things, considered or examined the Report of 
Gross Receipts for the year ended June 30, 1956, thereto- 
fore filed by Capital Transit, and the statement or account 
attached thereto in support thereof. The members of the 
Board checked the figures on the report and statement, 
approved or accepted the same and concluded, determined 
or decided among themselves what the amount of the tax 
should be, namely, $422,562.16, which was exactly 2 per 
centum of the reported amount of Capital Transit’s gross 
receipts. The members of the Board believed that they 
were assessing a gross receipts tax against Capital Transit. 


7(a) Between August 16, and 31, 1956 there were pre- 
pared, together with 24,000 other tax bills, a gross receipts 
tax bill against Capital Transit in the amount of $422,562.16, 
consisting of two parts as follows: 





133 


Findings of Fact and Opinion 


‘“‘District or CoLUMBIA—OFFICE OF THE ASSESSOR 
For Fiscau Year 1957 


Bill for First Half—Due in Sepremser, 1956 
Penalty,—1% each succeeding month. 


First Har 


Gross receipts for year ending 
June 30, 1956 


$21,128,108.13 @ 2% 9-1-56 


Capital Transit Company 
36th & M Streets, N. W., 
Washington 7, D. C. 


Notice:—If tax for year is paid at 
one time, present all coupons. If only 
one-half is paid, present the proper 
half together with the Collector’s 
Coupon. 


Fist Har 


First Half Tax for Year 
Dollars Cts. Dollars Cts. 


422,562.16 
'% PENALTY 


Toran 


211,281.08 


Credit: 9008 


Pay Collector of Taxes, 
D. C. Enclose stamped 
addressed envelope if re- 
ceipt is desired.”’ 


‘“‘Disrricr or CoLUMBIA—OFFICE OF THE ASSESSOR 
For Fiscau YEAR 1957 


Bill for Second Half—Due in Marcu, 1957 


Penalty,—1% each succeeding month. 


Sreconp Har 


Gross receipts for year ending 
June 30, 1956 

$21,128,108.13 @ 2% 
9-1-56 


Capital Transit Company 
36th & M Streets, N. W., 
Washington 7, D. C. 


Notice:—If tax for year is paid at 
one time, present all coupons. If only 
one-half is paid, present the proper 
half together with the Collector’s 
Coupon. 


Seconp Haur 
Second Half Tax for Year 
Dollars Cts. Dollars Cts. 


211,281.08 
% PENALTY 


TorTaL 
Credit: 9008 


Pay Collector of Taxes, 
D. C. Enclose stamped 
addressed envelope if re- 
eeipt is desired.’’ 
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‘(b) The tax bill was actually a carbon copy of a loose 
leaf ledger sheet, which, when completed, was filed in a book 
and became a permanent record in the office of the Assessor. 


(c) On August 31, 1956, the aforesaid tax bill was mailed 
to Capital Transit, directed to the address shown in the 
aforesaid Report of Gross Receipts, namely, ‘‘36th & M 
Streets, N. W., Washington, D. C.’’ 


(d) The tax bill was received by Capital Transit which 
in turn delivered it to the petitioner on September 4, 1956. 


-8(a) On September 4, 1956, the Board of Personal Tax 
Appraisers met to review the actions and work of the Board, 
including assessments which the members believed that they 
had made, and to report the same to the General Accounting 
Office and to the Collector of Taxes. 


_(b) A copy of the minutes of the meeting of September 
4, 1956, was the statement following: 


“A meeting of the Board of Personal Tax 
Appraisers was held on Tuesday, September 4, 1956. 
All members were present. 

‘‘Subject to revision after review, assessments of 
tangible personal property for the fiscal year 1957 
were levied as of September 1, 1956, such assessments 
being based upon information contained in personal 
property tax returns as filed. Other assessments of 
tangible personal property were made from the best 
information available because no returns were filed, 
or because the values reported on returns were not 
acceptable to the Board. All such assessments are 
recorded on ledger sheets and bills numbered con- 
secutively from 1 to 24799, inclusive. The Board 
levied, as of September 1, 1956, certain assessments 
of gross earnings and gross receipts for the fiscal 
year 1957. 
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‘¢ Assessments of all kinds levied as of September 
1, 1956, are summarized or stated in detail on the 
attached statement. All tax bills covering assess- 
ments made as of September 1, 1956, were mailed on 
or before September 1, 1956. 

‘Tt was the opinion of the Board that subsequent 
bills based upon values reported on returns of tan- 
gible personal property for the fiscal year 1957 
should be rendered without listing in minutes. 

‘<The meeting was then adjourned.’’ 


(c) Attached to the minutes of the meeting of September 
4, 1956, was the statement following: 


_¢6SraTeMENT OF ASSESSMENTS LEVIED BY THE Boarp or Prersonat Tax 
Appratsers ToGETHER WiTH TaxEs TO BE CoLLECTED THEREUNDER 
FOR THE FiscaL YEaR Enpine June 30, 1957 


TANGIBLE PERSONAL PROPERTY AT $2.00 
> PER $100.00 $360,875,886.00 $7,217,517.72 $ 7,217,517.72 


Soe EARNINGS AND GROSS RECEIPTS 
SE Seal Barge, Dock, SNORE 
ilway Co. @ 5%......-.--------------_ $ 25,736.39 $ 1,286.82 1,286.82 
Banks @ 4% -..-..--------- .. $ 30,555,897.94 $1,222,235.88 
Chesapeake & Potomac “Telephone 
Co. @ 4% Loewen  04,657,997.18 2,186,319.88 
Potomac Electric Power Co. @ 4%. 38,836,243.04 1,553,449.72 
Washington Gas Light Co. @ 4%... 22,026,089.50 881.043.58 
Total @ 4% a $146,076,227.66  $5,843,049.06 $ 5,843,049.06 
Capital Transit Co. @ 2%-_.........._ $ 21,128,108.13 $ 422,562.16 
Building Associations @ 2% 33,941,390.36 678,827.74 
Total @ 2% —___._____....... $ 55,069,498.49 $1,101,389.90 $ 1,101,389.90 
Title Companies @1%%..--- $ 352,893.63 $ 5,293.40 $ 5,293.40 


MISCELLANEOUS 


Philadelphia & Baltimore Stock Ex- 
change, Washington Branch @ 
$500.00 per annum... $ A 500.00 


Note Brokers @ $100.00 per annum 2 300.00 
Guardian Federal Savings & Loan 
Association ETE b 200.00 
$ R $ 1,000.00 $ 1,000.00 
Grand Total for Collection... $14,169,536.90” 
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9(a) On or about August 19, 1957, there was prepared 
in the office of the Assessor a gross receipts tax bill against 
Capital Transit, then known as ‘‘Universal Marion Corpo- 
ration’’ in an amount representing 2 per centum of Capital 
Transit’s gross receipts, during the period beginning July 
1 and ending August 14, 1956, that is to say, in the amount 
of '$57,682.80. The tax bill was in two parts as follows: 


“‘Disrricr of CoLUMBIA—OFFICE OF THE ASSESSOR 
For Fiscau Year 1958 


Bill for First Half—Due in SepremBer, 1957 
Penalty,—1% each succeeding month. 


First Har First Haur 


First Half Tax for Year 
Dollars Cts. Dollars Cts. 


Gross Receipts for Period July 1, 
1956 to August 14, 1956, ine. 
$2,884,140.32 8/19/57 28,841.40 57,682.80 
% PENALTY 
Universal Marion Corporation 
Colorado Building ToraL 
Washington 5, D. C. BR 8/30/57 Credit: 9008 


Norice:—If tax for year is paid at Pay Collector of Taxes, 
one time, present all coupons. If only D. ©. Enclose stamped 
one-half is paid, present the proper addressed envelope if re- 
half together with the Collector’s ceipt is desired.”’ 
Coupon. 
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‘‘Districr oF COLUMBIA—OFFICE OF THE ASSESSOR 
For Fiscau YEsaR 1958 


Bill for Second Half—Due in Marcu, 1958 
Penalty,—1% each succeeding month. 


SEcoND Har Seconp Har 


Second Half Tax for Year 
Dollars Cts. Dollars Cts. 
Gross Receipts for Period July 1, 1956 
to August 14, 1956, ine. 
$2,884,140.32 8/19/57 28,841.40 


% PENALTY 
Universal Marion Corporation 
Colorado Building ToTaL 
Washington 5, D. C. BR 8/30/57 Credit: 9008 


Notice:—If tax for year is paid at Pay Collector of Taxes, 
one time, present all coupons. Ifonly D. C. Enclose stamped 
one-half is paid, present the proper addressed envelope if re- 
half together with the Collector’s ceipt is desired.’’ 
Coupon. 


(b) The aforesaid tax bill was mailed on August 31, 
1957 to Universal Marion Corporation and delivered by 
that company to the petitioner on September 3, 1957. 


10. Capital Transit did not pay either of the aforesaid 
tax bills; and paid no gross receipts tax representing 2 per 
centum of the amount of gross receipts for either the fiscal 
year beginning July 1, 1955 and ending June 30, 1956, or 
for the period beginning July 1, 1956 and ending August 
14, 1956. 


11. By the Act of August 14, 1955, ch. 879, 69 Stat. 724, 
the franchise to operate a system of mass transportation of 
passengers for hire in the District of Columbia and in 
nearby Maryland and Virginia, granted to Capital Transit 
by the Joint Resolution of January 14, 1933, 47 Stat. 752, 
was cancelled prospectively as of August 14, 1956. 


12(a) On July 7, 1956, Capital Transit and T. C. A. 
Investing Corporation entered into an agreement whereby 
it was agreed that Capital Transit would ‘‘assign, convey, 
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transfer and cause to be vested in the New Company’ all of 
its assets, all moneys or securities of every form owned by 
it, whether held as cash, securities, choses in action, or 
special funds of any nature, (except deposits made since 
June 1, 1956, with Capital Transit in connection with offers 
made to purchase all of its assets), all its estates, lands, 
rights, powers, privileges, licenses, permits, certificates, 
franchises and properties, real and personal, tangible and 
intangible’’, at and for the price of $13,540,000.00, and that 
in the further consideration of the agreement that the new 
company to be organized by T. C. A. Investing Corporation 
would ‘‘Assume and discharge, as the same mature, all the 
liabilities of Capital Transit and Montgomery’ of every 
kind and nature whatsoever, whether set forth in the 
attached balance sheet or not.’’ 


(b) Paragraph 1(A) of the aforesaid agreement pro- 
vides as follows: 


‘‘Its books and accounts have been kept in accord- 
ance with generally accepted accounting practices 
and the requirements of the Public Utilities Com- 
mission of the District of Columbia; it verily believes 
the attached balance sheet and financial statements 
as at May 31, 1956, do reflect the financial position 
of Capital Transit at that date, with adequate 
reserves for all taxes, federal, state and local, and do 
truly state the operating results of Capital Transit’s 
operations for the month of May, 1956, and for the 
five months’ period ended May 31, 1956, except as 
to any contingent liabilities and except as to any 
liabilities of Capital Transit represented by pending 
claims or for which claims have not been made or 
presented.”’ 


The balance sheet mentioned in the foregoing paragraph 
and attached to the agreement was the following: 


1To be incorporated by T. C. A. Investing Corporation to operate a 
system of mass transportation of passengers for hire. 

2 Montgomery Bus Lines, Incorporated, a Maryland corporation, 2 
wholly owned subsidiary of Capital Transit. 
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‘“CaprraL Transir Company anp Sussiprary Company 
CoNSOLIDATED BALANCE SHEET 


ASSETS 


CURRENT ASSETS: 


Career ee 
Accountssreceivanlen 
Material and supplies—at average cost or less 
PTODSTMeNnte ee ee ee 


TOTAL CURRENT ASSETS 
_ DEFERRED ACCOUNTS RECEIVABLE. WWW. -—--ceeceecee--o-- — 
PROPERTY, PLANT AND EQUIPMENT: 
Road and equipment—at original cost 
Less: Accumulated depreciation... 
Road and Equipment—Net....---- -— 


Misc. ee mrorerty 8 cost, less DES 
ation = Sane seneneeetca ee 


PROPERTY, Seen AND Becumaren Nae 
TOTAL ........- 


eemeneenn--2--------- ee cece 


May 31, 1956 


$ 6,915,430.34 
119,571.23 
792,024.25 
84,545.12 
7,911,570.94 


24,000.00 
47,691,100.66 


29,172,290.42 
18,518,810.24 


2,687.88 
18,521,498.12 


$26,457,069.06 


LIABILITIES AND STOCKHOLDERS EQUITY 


CURRENT LIABILITIES: 


Accounts payable_.____. 

Salaries and wages payable..._>>_E 

NV CHARON Meee a ees 

Dividend payable... 

income: taxes— 

Other taxes... 

Fare tokens outstanding 
TOTAL CURRENT LIABILITIES... 


e RESERVE FOR INJURIES AND DAMAGES. 


RESERVE FOR WRITE-OFF OF STREET RAILWAY FACILI- 
TES tenn a 


STOCKHOLDERS Equity: 


Capital Stock—Authorized and issued 960,000 
shares of $19.50 par value_. 


Capital Surplus——— 2. 
Earned Surplus... ca 
TOTAL STOCKHOLDERS EQUITY... 
AN LN ti a I tS 


aw eens seneennnnn------. 


$ 634,472.84 
465,425.17 
275,702.01 

2,745.05 
443,844.28 


215,458.34 


2,037,647.69 
1,116,277.42 


3,477,615.17 


18,720,000.00 
16,700.06 
1,088,828.72 
19,825,528.78 
$26,457,069.06 


May 31, 1955 


$ 2,663,025.29 
284,047.12 
1,130,312.18 
189,336.41 


4,266,721.00 


48,095,984.76 
27,496,020.76 
20,599,964.00 


11,369.61 


20,611,333.61 
$24,878,054.61 


$ 524,049.33 
657,931.80 
736,377.61 
288,000.00 
151,950.91 
529,777.55 


271,027.33 


3,159,114.53 
911,249.71 


18,720,000.00 
16,700.06 
2,070,990.31 
20,807,690.37 
$24,878,054.61” 
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‘The ‘Liabilities’ shown on the foregoing balance 
sheet, with exception of ‘‘Salaries and wages payable”’, 
‘‘Vacations’”’ and ‘<Dividend payable’? were set forth in 
detail in the ‘‘Schedule of Current Liabilities’ attached to 


the balance sheet and reading as follows: 


‘‘Caprra, Transtr Company AND SUBSIDIARY CoMPANY 


ScHEDULE OF CuRRENT LisBILITIES 


1956 
ACCOUNTS PAYABLE: 
‘Audited accounts payable... .. $182,868.45 
Matured dividends payable 1,620.55 
Provision for employees retirement... 171,755.60 
Employees contributions—F. I. C. A. 25,234.93 
Employees Savings Bonds... ee 41,208.56 


Employees contributions — Health and 
Welfare Plan —.. 


Federal transportation tax... 
D.C. Sales tax 
‘Employees withholding tax.______.____- 


Tax withheld—Nonresident alien stock- 
holders ——......- _— 


‘Other ~ w--- 64,272.10 
634,472.84 


ry 


2,296.88 
1.77 
145,214.00 


INCOME TAXES: 
Federal — 
District of Columbia._________-_-__- 
Maryland - 


2,375.49 
369.56 


"2,745.05 


OTHER TAXES: 


' Gross receipts tax—D. C.—________--_____-- 
D.C. Unemployment compensation tax_. 
' Federal social security tax—F. U. T. A. 
Federal social security tax—F. I. C. A. 
Maryland real estate tax ———________. 


| Maryland operating property tax _______._. 15,316. 67 


443,844.28 
Fare TOKENS OUTSTANDING: 


Current tokens. 157,654.25 


Weekly permits... 
' School tickets 
_ Trans-Potomac tickets... 


10,219.23 
34,468.19 
13,116.67 


$215,458.34 


AY 


1955 


$256,177.69 
1,595.35 
60,406.04 
23,004.17 
22,620.91 


119,593.47 


196.84 
38,194.01 
524,049.33 


101,464.48 
47,513.21 
2,973.22 


151,950.91 


—10,458.69 
454,370.98 
2,957.86 
37,893.97 
36,163.14 
750.30 
8,099.99 


529,777.55 


218,406.51 
16,331.68 
26,890.59 

9,398.55 


$271,027.33” 
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(c) The financial statement mentioned in the subfinding 
immediately preceding was prepared by or under the direc- 
tion of James H. Flanagan, who was Vice President and 
Comptroller of Capital Transit until the transfer of assets 
to the petitioner, and who thereafter became, and still is 
Vice President, Comptroller and Treasurer of the peti- 
tioner. 


(d) In a supplemental agreement between the Capital 
Transit and T. C. A. Investing Corporation it was agreed 
that the rights, obligations and privileges of the parties 
would be subject to or controlled by the franchise and provi- 
sions in and of the Conference Report to accompany S. 3073, 
dated July 17, 1956, 84th Congress, 2d Session, which was 
attached to the supplemental agreement. 


(e) The Conference Report to accompany S. 3073, had 
inserted therein a copy of a proposed act of Congress? 
granting the petitioner a franchise to operate a system of 
mass transportation in the District of Columbia and in 
nearby Maryland and Virginia, providing for a transfer of 
assets and property of Capital Transit to the petitioner, 
cancelling the franchise of Capital Transit, and providing 
as follows: 


‘‘Sec. 14. The Corporation,” at the time it 
acquires the assets of Capital Transit Company, 
shall become subject to, and responsible for, all lia- 
bilities of Capital Transit Company of whatever kind 
or nature, known or unknown, in existence at the time 

of such acquisition, * * *.’’ 


(f) The proposed act set forth or inserted in the afore- 
said Conference Report amended as of August 15, 1956, 
Paragraph 5 of Section 6 of the Act entitled ‘‘An Act 


3 Enacted and approved July 24, 1956, as Public Law 757—84th Con- 
gress, Chapter 669—2d Session, S. 3073. 


4 The petitioner, D. C. Transit System, Inc. 
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making appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and three, and for 
other purposes,’’ approved July 1, 1902, as amended,” by 
striking out the provision imposing a gross receipts tax on 
street railroad companies; and relieved or exempted the 
petitioner from the following District of Columbia taxes: 
sales, use, excise upon issuance of certificate of titles to 
automobiles, tangible personal property and mileage taxes. 


13. The proposed act set forth in the aforesaid Confer- 
ence Report was enacted by Congress as Public Law 757 — 
84th Congress, Chapter 669—2d Session, S. 3073, and was 
approved by the President on July 24, 1956. 


14. At 12:01 A. M. on August 15, 1956, the closing of 
the July 7, 1956 agreement between Capital Transit and 
T ©. A. Investing Corporation, and of the supplemental 
agreement took place, and the petitioner acquired all the 
liabilities of that company in existence at the time of the 
acquisition. 


15. On December 6, 1956, the Collector of Taxes of the 
District of Columbia mailed to the petitioner the letter 
following: 


“DP. OC. Transit System, Inc., 
36th and M Streets, N. W., 
Washington, D. C. 


Gentlemen: 


‘There is on file in this office a delinquent and 
unpaid tax item, referred to the Collector of Taxes 
by the Assessor of the District of Columbia; identi- 
fied as one-half (144) of the Gross Receipts Tax 


| 5 Section 47-1701, D. C. Code, 1951 Edition, Supplement V. 
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assessed against The Capital Transit Company for 
the period July 1, 1955, to June 30, 1956. Pursuant 
to the Act of July 24, 1956, Public Law 757, 84th 
Congress, Chapter 669, the D. C. Transit System, 
Inc., is liable for the payment of this tax, together 
with the statutory penalty for late payment thereof. 

‘‘Payment of this tax must be made within ten 
days after date of this notice, otherwise the law 
states that I may serve a Levy for distraint and 
enforce collection by seizure and sale of goods, chat- 
tels or effects, including stocks, securities, bank 
accounts, evidences of debt and credits of the per- 
son(s), or firm, so delinquent. 

‘On receipt of this letter, or after service of the 
Levy, payment must be made of the present amount 
of taxes due together with accrued penalty. 

‘<The total amount of taxes, and penalty thereon, 
computed for payment on or before December 17, 
1956, is $217,619.51, which represents one-half (14) 
of the Gross Receipts Tax assessed against The Cap- 
ital Transit Company for the period July 1, 1955, to 
June 30, 1956, together with statutory penalty for 
failure to pay said tax when due in the amount of 
$6,338.43. This penalty is at the rate of 1 per cent 
per month on the portion of tax payable in Septem- 
ber, 1956. 





Very truly yours, 





/s/ Guy W. Pearson 
Guy W. Pearson, 
Collector of Taxes, D. C.’’ 


16. On November 29, 1957, the petitioner paid to the 
Collector of Taxes of the District of Columbia the taxes 
and interest following: 

I. A gross receipts tax in the amount of $422,562.16, 
being 2 per centum of gross receipts received by Capital 
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Transit in the amount of $21,128,108.13 during the year 
ended June 30, 1956, designated ‘‘For Fiscal Year 1957’’, 
and mailed to Capital Transit, plus interest in the amount 
of $46,481.84, or a total of tax and interest of $469,044.00; 
and bearing a legend that one-half was due in September, 
1956, and one-half in March, 1957. 


IL. A gross receipts tax in the amount of $57,682.80, 
being 2 per centum of gross receipts received by Capital 
Transit in the amount of $2,884,140.32 during the period 
from July 1, 1956 to August 14, 1956, inclusive, designated 
‘‘Wor Fiscal Year, 1958’’, and mailed to Universal Marion 
Corporation, formerly named Capital Transit, plus interest 

f $576.83, or a total of tax and interest of 
$58,259.63; and bearing the legend that one-half was due 
in September, 1957, and one-half in March, 1958. 


JT. All the above-mentioned taxes and interest were in 
the total amount of $527,303.63. 


17(a) On December 13, 1957, the petitioner filed with 
the Finance Officer, successor to the Assessor of the Dis- 
trict of Columbia, a claim for refund of gross receipts 
taxes and interest in the total amount of $527,303.63, above 
detailed and described. 


(b) On December 16, 1957, the Finance Officer dis- 
allowed the aforesaid claim for refund in its entirety. 


' 18. The parties have stipulated and the Court finds 
that there is in existence the following ruling and corre- 
spondence relating to administrative practice of the tax- 
ing authority of the District of Columbia concerning the 
gross receipts tax on street railroads. 
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A. O. 66594 
462 


[LerrerHEaD] 


GROSS RECEIPTS—WASHINGTON RAILWAY & 
ELECTRIC COMPANY 


November 20, 1934. 
To: Tue CoMMISSIONERS. 


In Re: 


Gross-receipts tax of the Washington Railway and 
Electric Company for the year 1933, and the Company’s 
contention that its tax liability is on gross receipts for only 
that portion of the year commencing July 1, 1933, and end- 
ing November 30, 1933, (C. OC. O. No. 785.1—Wash. Ry. & 


Elec. Co.) 


Report: 


On March 16, 1934, the Company submitted a statement 
of its gross receipts within the District of Columbia for 
operations, excluding buses, for the five months ended No- 
vember 30, 1933, the date of its merger with the Capital 
Traction Company, and stated that ‘Call taxes due on gross 
receipts to July 1, 1933, had been previously paid’’. The 
Assessor refused a settlement on that basis. He takes the 
petition ‘‘that the basis for the tax should be the entire 
gross receipts for that part of the calendar year 1933 in 
which this Company operated; namely, from January 1, 
1933, to November 30, 1933’. The question is, therefore, 
whether the Company owes taxes for eleven months opera- 
tion or for only the five months period ended November 30, 
1933. 

Section 7 of the Act of July 29, 1892, incorporating the 
Railway Company, requires that company to make an 
annual detailed statement or report to Congress on or before 
January 15th of each year, among other things, of its 
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receipts and expenditures from whatever source for the 
preceding year ending December thirty-first, and that the 
company shall pay each year to the District of Columbia, in 
lieu of personal taxes upon personal property, ‘4 per 
centum of its gross earnings * * * at the times and in the 
manner that other taxes are now due and payable * * *’’. The 
term ‘‘gross earnings”’ as applied to street railroads means 
‘<grogs receipts within the District of Columbia.’ (33 Stat. 
563. 1904). In 1896 the report date was extended to the Ist 
day of February, the report to “‘cover the period of one 
year ending the 31st day of December previous to the date 
of making the report’’. A further change was made by the 
Act of July 3, 1926, which specified that all taxes provided 
for in Section 6 of the Act of July 1, 1902, should be payable 
‘semi-annually in equal installments in the months of 
September and March ° * *) Manifestly, the latter provi- 
sion, if it has any relation to gross-receipts taxes of this 
campany; affects only the time of payment and is intended, 
where applicable, to give to the taxpayer the option of pay- 
ing in installments or in one lump sum. 

Investigation discloses that there has been no change 
either in the measure of the gross-receipts tax of the rail- 
road company or of the. taxing base since 1892, and that 
changes since that date have related to the date of the report 
to Congress and the due date of the tax payments. There is, 
therefore, no statutory basis for a computation or assess- 
ment based on a fiscal year commencing July 1st, as sub- 
mitted by the company. 

Probably recognizing the absence of a statutory basis 
for its position, the company, in a letter dated June 7, 1934, 
of its counsel to me, asserts that ‘‘the uniform practice has 
been to bill the Railway Company for gross-receipts taxes 
for the fiscal year ending June 30th and it has always uni- 
formly received receipted bills from the Collector of Taxes 
to that effect.”’ 

" Thelieve there is no factual justification for the assertion 
or for any claim based upon such alleged ‘oniform prac- 
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tice’’. Clearly, billing a gross-receipts tax for a ‘‘fiscal 
year ending June 30th’’ would find no support in statutory 
law, and the Assessor states that he never did it. 

From the first the taxing base has been the gross receipts 
for the ‘period of one year ending the 31st day of December 
previous to the date of making the report’’; and, of course, 
the per centum applies to that base. The tax is a franchise 
tax (Potomac Electric Power Company v. Rudolph, 29 Fed. 
(2a) 634), and is an entirety. It embraces the statutory 
period January 1st to December 31st of each year, not, as 
contended, an unauthorized period from June of one year 
to June of the next. And I find that the ‘‘uniform practice”’ 
has been in accordance with the statute. For example, atten- 
tion is directed to the statement submitted by the company 
in the letter of February 6, 1933, of its Vice-President and 
Comptroller to the Deputy Assessor of the District of Colum- 
bia, showing “‘gross receipts within the District of Colum- 
bia’’, for cars for the ‘‘“Year—1932”’, and for buses for the 
period ‘‘* * * July 1 to October 31, 1932’’, amounting to 
$5,670,876.46, after deducting income from interest on muni- 
cipal securities and interest on United States Government 
securities exempt by law from taxation. The tax on this 
sum at 4 per cent amounted to $226,835.06 and was paid in a 
lump sum March 31, 1933. Clearly, the payment appertained 
only to the base shown by the statement. It did not include 
receipts beyond December 31, 1932. The statement thus 
submitted purports to be a copy of that portion of the com- 
pany’s annual report portraying, in the language of the 
letter accompanying it, ‘‘the amount of their gross receipts 
within the District of Columbia for the year ended December 
31, 1932, * * *’. Of course, the payment based thereon 
must be deemed applicable only to the gross receipts of that 
period, and therefore, in accord with the initial Act and the 
amendments thereof. The fact that the payment was made 
and received in March, 1933, does no evidence in the slightest 
degree that it covered other than the gross receipts for the 
calendar year 1932. 
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' Gimilarly, on March 31, 1932, the company paid 
$261,583.12 on $6,539,578.09, ‘‘gross receipts for the year 
ending December 31, 1931’, and on March 31, 1931 
$265,240.76 on $6,631,019.10, ‘‘oross receipts for the year 
ending December 31, 1930’. Prior years show similar 
conditions. They all tend to corroborate the Assessor’s 
contention in this matter. 

In my opinion there is nothing in the tax bills as ren- 
dered by the Assessor or in the receipts given by the Col- 
lector, that lends support to the claim of the company. On 
the contrary, I think they clearly support the position of 
the Assessor. The following is a complete transcript of 
the bill for $226,835.06 for 1932; it is identical except as 
to amounts and dates with bills for the other years:— 


‘¢Payable in March, 1933 Assessor’s Coupon 


Srerer Rarway Francuise Tax. 


On Gross Receipts for Year Ending December 31, 
1932 


Folio 


Assessor’s Office. February 11, 1933. 


Wasuineron Rattway anp Execrsio Co. 
10th & E Streets, N. W. 


To roe District or CorumBn, Dr. 


To 4 per cent on $5,670,876.46 Gross Receipts 
$226,835.06 


To penalty of per cent 
Total 
Paid March 31, 1933 


C. M. Towzgs, 
Collector of Taxes, D. C.”’ 
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After careful review and full consideration, I conclude 
that the position of the Assessor is correct and that he 
should be sustained, and that the contention urged by the 
Company is not supported either by the facts or the law. 


Recommendation: 


I therefore recommend that the Collector of Taxes be 
instructed to proceed to collect the gross-receipts tax of the 
Washington Railway and Electric Company on the basis of 
its gross receipts for the period J anuary 1, 1933, to Novem- 
ber 30, 1933, together with interest by way of penalty for 
delinquency as provided by law. 


(Signed) E. Bazrerr Prerryman 
EK. Barrgerr PRETTYMAN, 
Corporation Counsel, D. O. 


Approvep By The Commissioners of 
The District of Columbia Sitting As 
A Board Nov. 30, 1934. 


(Signed) D. Ganczs, Secretary 


Entered on Minutes 
Coll. of Taxes 
for action 
as above 


DG. 
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OFFICE OF THE ASSESSOR, D. Cc. 


May 3, 1945. 


To: Mr. Fowler 


Inviting your attention to the attached letter proposed 
to be sent to the Capital Transit Company. 
‘T£ you will recall I discussed this matter with you and 
Mr. Keddy sometime ago and the purpose of the change 
is to have the Capital Transit ‘Company report its gross 
receipts tax for the same period and in the same manner 
as is done by the other utility companies. It is proposed 
that the change be made effective for the fiscal year 1947 in 
order that the estimates for the fiscal year 1946 will not be 
disturbed. As the Capital Transit Company is now report- 
ing on the calendar year basis and therefore including an 
additional six months’ receipts, the change will result in a 
decrease in the revenues for 1947 in an amount of approxi- 
mately $200,000 to $250,000. There will of course be no 
actual loss in revenues to the District of Columbia as we 
have received an additional six months’ tax as compared 
to the other utilities. 


- Please inform me as to whether or not you have any 
objections to the proposed change. 


KE. A. Dent, 


BE. A. Dent, 
Assessor, D. C. 
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[LerrerHEaD] 
May 7, 1945 


Mr. E. D. Merrill, President 
Capital Transit Company 
Washington, D. C. 


Dear Mr. Merrill: 


For administrative purposes, it is desirable that the 
Capital Transit Company submit reports of gross receipts 
on a fiscal year basis, and the following is submitted for 
your consideration. 

The original personal property tax law is in Section 6 
of ‘‘An Act Making appropriations to provide for the 
expenses of the government of the District of Columbia for 
the fiscal year ending June thirtieth, nineteen hundred and 
three, and for other purposes’’, approved July 1, 1902. The 
section in question follows the heading ‘‘Taxation of Per- 
sonal Property’’, and includes, in addition to provisions 
for the taxation of tangible personal property, language as 
follows: ‘‘Provided, That street railroad companies shall 
continue to pay the four per centum per annum on their 
gross receipts and other taxes as provided by existing 
law ee o77) 

It is believed that in later legislation, when Congress 
referred to ‘‘personal taxes of all kinds’’, the intention was 
to include all of the categories of taxpayers mentioned in 
Section 6 of the Act of July 1, 1902 and amendments, as 
well as similar taxpayers not specifically named therein. 

Section 5 of ‘‘An Act To amend sections 5 and 6 of the 
Act of Congress making appropriations to provide for the 
District of Columbia for the fiscal year ending June 30, 
1903, approved July 1, 1902, and for other purposes’’, 
approved July 3, 1926, provided: 


‘Sec. 5. That all taxes of whatever nature provided for 
in section 6 of the above-mentioned Act of July 1, 1902, and 
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all real estate taxes shall be payable semiannually in equal 
installments in the months of September and March, and if 
either of said installments shall not be paid within the 
months when due and payable said installment shall there- 
upon be in arrears and delinquent, and there shall then be 
added, to be collected with such tax, a penalty at the rate 
of 1 per centum per month upon the amount thereof for the 
period of such delinquency, and the whole shall constitute 
a delinquent tax to be dealt with and collected in the man- 
ner now provided by law.’’ 

Section 5 of ‘“‘An Act To amend the laws relating to 
assessment and collection of taxes in the District of Colum- 
bia, and for other purposes’’, approved February 18, 1929, 
provided, in part, as follows: 


See, 5. Real-estate taxes and personal taxes of all 
kinds, excepting the tax on motor vehicles as herein pro- 
vided, shall hereafter be payable semiannually in equal 
installments in the months of September and March. If 
either of said installments on real or personal property 
shall not be paid within the months when the same is due, 
said installments shall thereupon be in arrears and delin- 
quent, and there shall be added and collected with said tax a 
penalty of 1 per centum per month upon the amount thereof 
for the period of such delinquency, and such installment 
or installments, with the penalties thereon, shall constitute 
a delinquent tax to be collected in the manner now provided 
by law.”’ 


It should be noted that, while the Act of 1926 is restric- 
tive, the Act of 1929 is broad in the expression ‘‘personal 
taxes of all kinds’’, so broad, in fact, that it is the opinion 
of this office that the Capital Transit Company should pay 
ts taxes in accordance with the said Act. 

The Act of 1926 required that personal property returns 
be filed during the month of March; and the Act of 1929 
provided that, peginning July 1, 1930, returns should be 
made during the month of July. These changes in the law 
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indicate the intention of Congress that ‘‘personal taxes of 
all kinds’’ be on a fiscal year basis. 

Whether on a calendar year or fiscal year basis, the 
company will pay and the District will collect the same 
amount of taxes, so that no objection can be raised on the 
ground of payment of additional taxes by the company or 
the loss of revenue by the District. 

It is proposed that the best procedure to carry out a 
transition between calendar year and fiscal year reports 
would be for the Capital Transit Company to file its usual 
report in February 1946, with payment upon rendition of 
pill, and to file a report in J uly 1946 covering the period 
from January 1 to June 30, 1946. The taxes required by the 
latter report would be payable one-half in September 1946 
and one-half in March 1947. Beginning in July 1947, full 
fiscal year reports would be made, with installment pay- 
ments during the ensuing September and March. 

The report of the Capital Transit Company is the only 
one that is not on a fiscal year basis. Banks, trust com- 
panies, the Washington Gas Light Company, the Potomac 
Electric Power Company, the Chesapeake and Potomac 
Telephone Company and building associations all report 
gross earnings or gross receipts each year in July for 
the preceding fiscal year. 

Because of the effect on income to the District Govern- 
ment should the proposed change be adopted, and the 
necessity of preparing estimates that will reflect as accu- 
rately as possible contemplated revenue, it is requested that 
the subject matter be given attention as soon as practicable. 


Very truly yours, 


E. A. Dent, 
EK. A. DENT, 
Assessor, D. C. 
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May 7, 1945. 


Mr. BE. D. Merrill, President, 
Capital Transit Company, 
Washington, D. C. 


Dear Mr. Merrill: 


For administrative purposes, it is desirable that the 
Capital Transit Company submit reports of gross receipts 
on a fiscal year basis, and the following is submitted for 
your consideration. 

The original personal property tax law is in Section 6 
of “An Act Making appropriations to provide for the 
expenses of the government of the District of Columbia 
for the fiscal year ending June thirtieth, nineteen hundred 
and three, and for other purposes”’, approved July 1, 1902. 
The section in question follows the heading ‘Taxation of 
Personal Property”’, and includes, in addition to provisions 
for the taxation of tangible personal property, language 
as follows: ‘Provided, That street railroad companies shall 
continue to pay the four percentum per annum on their 
gross receipts and other taxes as provided by existing 
law *¢ 099. 

- Tt is believed that in later legislation, when Congress 
referred to ‘‘personal taxes of all kinds’’, the intention was 
to include all of the categories of taxpayers mentioned in 
Section 6 of the Act of July 1, 1902 and amendments, as 
well as similar taxpayers not specifically named therein. 

Section 5 of “An Act To amend sections 95 and 6 of 
the Act of Congress making appropriations to provide for 
the District of Columbia for the fiscal year ending June 30, 
1903, approved July 1, 1902, and for other purposes’’, 
approved July 3, 1926, provided: 


“See, 5. That all taxes of whatever nature provided 
for in section 6 of the above-mentioned Act of July 1, 1902, 
and all real estate taxes shall be payable semiannually in 
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equal installments in the months of September and March, 
and if either of said installments shall not be paid within 
the months when due and payable said installment shall 
thereupon be in arrears and delinquent, and there shall 
then be added, to be collected with such tax, a penalty at 
the rate of 1 per centum per month upon the amount thereof 
for the period of such delinquency, and the whole shall 
constitute a delinquent tax to be dealt with and collected in 
the manner now provided by law.’’ 

Section 5 of “‘An Act To amend the laws relating to 
assessment and collection of taxes in the District of Colum- 
bia, and for other purposes’’, approved February 18, 1929, 
provided, in part, as follows: 


‘See, 5. Real-estate taxes and personal taxes of all 
kinds, excepting the tax on motor vehicles as herein pro- 
vided, shall hereafter be payable semiannually in equal 
installments in the months of September and March. If 
either of said installments on real or personal property 
shall not be paid within the months when the same is due, 
said installments shall thereupon be in arrears and delin- 
quent, and there shall be added and collected with said tax 
a penalty of 1 per centum per month upon the amount 
thereof for the period of such delinquency, and such install- 
ment or installments, with the penalties thereon, shall con- 
stitute a delinquent tax to be collected in the manner now 
provided by law.’’ 


It should be noted that, while the Act of 1926 is restric- 
tive, the Act of 1929 is broad in the expression ‘‘personal 
taxes of all kinds’’, so broad, in fact, that it is the opinion 
of this office that the Capital Transit Company should pay 
its taxes in accordance with the said Act. 

The Act of 1926 required that personal property returns 
be filed during the month of March; and the Act of 1929 
provided that, beginning July 1, 1930, returns should be 
made during the month of July. These changes in the law 











156 
Findings of Fact and Opinion 


indicate the intention of Congress that ‘‘personal taxes of 
all kinds’”’ be on a fiscal year basis. 

Whether on a calendar year or fiscal year basis, the 
company will pay and the District will collect the same 
amount of taxes, so that no objection can be raised on the 
ground of payment of additional taxes by the company or 
the loss of revenue by the District. 

It is proposed that the best procedure to carry out a 
transition between calendar year and fiscal year reports 
would be for the Capital Transit Company to file its usual 
report in February 1946, with payment upon rendition of 
pill, and to file a report in July 1946 covering the period 
from January 1 to June 30, 1946. The taxes required by 
the latter report would be payable one-half in September 
1946 and one-half in March 1947. Beginning in July 1947, 
full fiscal year reports would be made, with installment 
payments during the ensuing September and March. 

‘The report of the Capital Transit Company is the only 
one that is not on a fiscal year basis. Banks, trust com- 
panies, the Washington Gas Light Company, the Potomac 
Electric Power Company, the Chesapeake and Potomac 
Telephone Company and building associations all report 
gross earnings or gross receipts each year in July for the 
preceding fiscal year. 

Because of the effect on income to the District Govern- 
ment should the proposed change be adopted, and the 
necessity of preparing estimates that will reflect as accu- 
rately as possible contemplated revenue, it is requested 
that the subject matter be given attention as soon as 
practicable. 


Very truly yours, 


E. A. Dent, 
Assessor, D. C. 





157 


Findings of Fact and Opinion 


CarrraL Transir CoMPaNny 
Thirty-Sixth and M Streets 
Washington 7, D. C. 


May 10, 1945 


Mr. E. A. Dent, Assessor, D. 
District Building 
Washington 4, D. C. 


Dear Mr. Dent: 


This will acknowledge receipt of your letter of May 7th, 
suggesting that the Capital Transit Company submit 
reports of gross receipts on a fiscal year basis. As soon 
as we have had an opportunity to discuss this matter with 
the staff, further reply will be made. 


Yours very truly, 


KE. D. Meer, 
E. D. Mzrenz, 
President. 
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May 22, 1945 


Mer. E. D. Merrit 
President 

Capital Transit Company 
36th and M Streets 
Washington, D. C. 


Dear Mr. Merrill: 


In clarification of my letter of May 7, 1945, regarding 
submission by the Capital Transit Company of reports of 
gross receipts on a fiscal year basis, please be advised that 
+t’ was not intended to give the impression that this office. 
construes the gross receipts tax paid by the Capital Transit 
Company as being a personal tax or personal property tax. 

This office still regards such gross receipts tax as a 


franchise tax, the liability for which accrues for tax pur- 
poses upon current gross receipts, but is payable at the 
same time as personal property taxes are payable as indi- 
eated in our letter of May 7th. 


Very truly yours, 


E. A. Dent, 
Assessor, D. C. 
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Carrran Transrr Company 
Thirty-Sixth and M Streets 
Washington 7, D. C. 
May 25, 1945. 

Mr. E. A. Dent, Assessor, D. C., 
District Building, 
Washington 4, D. C. 
Dear Mr. Dent: 


This will acknowledge receipt of your letter of May 22nd 
with further reference to the matter of the Capital Transit 
Company submitting reports of gross receipts on a fiscal 


year basis. 
Yours very truly, 


EB. D. Merex1, 
E. D. Merer1, 
President, 
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Caprray Transir ComMPaNy 
Thirty-Sixth and M Streets 
Washington 7, D. C. 
June 7, 1945 
Mr. E. A. Dent, Assessor, D. C. 
District Building 
Washington 4, D. C. 


Dear Mr. Dent: 


With further reference to your letters of May 7 and 22, 
we have no objection to advancing the time of payment of 
gross receipts tax on street railway revenues. Following 


your suggestion, we will make the regular payment in 
March 1946 for taxes applicable to the calendar year 1945; 
in September 1946 we will pay one-half the taxes applicable 
to the period from January 1 through June 30 of 1946, and 
will pay the remaining half of this tax on or before March 
1, 1947 ; in September 1947 we will pay one-half of the appli- 
cable taxes relating to the period from July 1, 1946 through 
June 30, 1947, and pay the remaining half of such taxes on 
or before March 1, 1948; thereafter making instalment pay- 
ments in September and March, respectively, for taxes 
applicable to years beginning July 1, instead of the present 
method of payment. 

We understand this change in time of making payments 
will be of assistance to you in preparing your budgets based 
upon fiscal years ending June 30. 


Yours very truly, 


KE. D. Mere, 
E. D. Meret, 


President. 
EDM/AEU 





161 


Findings of Fact and Opinion 


June 9, 1945 


Mr. E. D. Mzrrmx, President 
Capital Transit Company 
36th and M. Streets, N. W. 
Washington, D. C. 


Dear Mr. Merrill: 


I acknowledge receipt of and thank you for your letter 
of June 7, 1945, in which you state that the Capital Transit 
Company has accepted the proposal contained in my letter 
of May 7, 1945, for the reporting of gross receipts and pay- 
ment of taxes thereon in the future. The schedule in your 
letter is correct, except that second half payments may be 
made at any time during the month of March. 


Your cooperation and the action of the company are 


appreciated. 
Very truly yours, 


E. A. Dent, 
Assessor, D. C. 
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January 23, 1946 


Mz. EB. D. Meramz, President 
Capital Transit Company 
36th and M Streets, N. W. 
Washington, D. C. 


Dear Mr. Merrill: 


“Will you kindly forward to this office a copy of that 
portion of the annual report of your Company showing the 
amount of its gross receipts within the District of Columbia, 
for the year ended December 31, 1945. 

Thanking you in advance for a compliance with the 
above request, I am, 


Very truly yours, 
Boarp or PessonaL Tax APPRAISERS 


Preston J. Srane, 
Clerk. 
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Carrran Transtr ComPaNy 
Thirty-sixth and M Streets 
Washington 7, D. C. 


February 1, 1946 
Mr. Preston J. Stang 

Clerk to the Board of 

Personal Tax Appraisers 

Washington, D. C. 


Dear Sir: 


As requested in your letter of January 23, 1946, we 
submit herewith the gross receipts of Capital Transit 
Company from railway operaticns in the District of Colum- 
bia for the year ended December 31, 1945 as follows: 


Gross Recurets WITHIN THE DisTRICT OF COLUMBIA 
Railway Operations 


Passenger Revenue -..-------.---—---ssseee-— $17,038,133.77 
Special Car Revenue — 
Mail Service 184.71 
Switching Revenue 61,263.98 
Station and Car Privileges 96,504.46 
Rent of Equipment 730.00 
Rent of Buildings and Other Prop- 
$ 5,645.57 
Less—Lessee’s Improvement 
property 1971 Calvert Street...... 708.18 4,937.39 
Gross Income Mise. Physical Prop- 
erty 13,431.94 
Income from Funded Securities.......... 70,539.44 
Less—Interest on U. S. Government 
69,024.44 1,515.00 
Income from Unfunded Securities 22,657.29 
Less—Interest on U. S. Govern- 
ment Securities .neeceece---------- 20,718.03 1,944.26 
Gross Receipts for the year ended 
December 31, 1945 ~.-.....-.-.----------00-- $17,218,645.51 
Very truly yours, 


J. E. Hestrzz, 
Vice-President and Comptroller. 
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June 21, 1946 
Mr. E. D. Mesemz, President 
Capital Transit Company 
36th and M Streets, N. W. 
Washington 7, D. C. 


Dear Mr. Merrill: 


Pursuant to the arrangement for the filing of gross 
receipts reports as proposed by the Assessor in his letter 
of May 7, 1945, and as accepted in your letter of June 7, 
1945, you are reminded that during the month of July 1946 
the Capital Transit Company should report gross receipts 
for the six-months’ period ending June 30, 1946. 


With personal regards, 


Very truly yours, 


, James L. Martin, 
JLM :ad Assistant Assessor, D. C. 


Caprra, Transit CoMPany 
Thirty-sixth and M Streets 
Washington 7, D. C. 


June 24, 1946 
Mr. James L. Martin 
Assistant Assessor 
Government of the District of Columbia 
Board of Personal Tax Appraisers 
Room 215, District Building 
Washington 4, D. C. 


Dear Mr. Martin: 
_ Replying to your letter of June 21, addressed to Mr. 
Merrill, this is to advise that when the information is avail- 
able in the month of July 1946 we will report to you our 
gross receipts for the six-month period ending June 30, 
1946. 

Very truly yours, 


! J. EB. Hesexts, 
JEH fk Vice President and Comptroller. 
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Capira, Transit Company 
Thirty-sixth and M Streets 
Washington 7, D. C. 


Board of Personal Tax Appraisers 


Room 215, District Building 
Washington 4, D. C. 


Gentlemen: 


July 12, 1946. 


As requested in your letter of June 21, 1946, we submit 
herewith the gross receipts of Capital Transit Company 
from railway operations in the District of Columbia for 


the six months ended June 31, 1946 as follows: 


Gross Receipts WITHIN THE District or CoLUMBIA 
Railway Operations 


Passenger Revenue 

Special Car Revenue 

Mail Service 

Switching Revenue 

Station and Car Privileges 

Rent of Equipment 

Rent of Buildings and Other Property 
Less—Lessee’s Improvement to 

property 1971 Calvert Street 


Gross Income Misc. Physical Property 
Income from Funded Securities 
Less—Interest on U. S. Govern- 
ment Securities 
Income from Unfunded Securities 


Less—Interest on U. S. Govern- 
ment Securities.............ccccscccccoese---, 


Gross Receipts for the six months | 


$ 2,504.89 
354.09 


25,411.42 


24,788.92 


12,675.69 


11,800.69 


$ 8,457,843.98 


92.70 
28,829.08 
53,791.10 

362.00 


2,150.80 
6,180.00 


622.50 


875.00 





ended June 30, 1946 $ 8,550,747.16 


Very truly yours, 





J. E. Hepenrzez, 
Vice-President and Comptroller. 
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19(a) On April 23, 1903, the Assessor of the District of 
Columbia wrote to R. Ross Perry of Washington, D. C., the 
letter following: 


OFFICE oF THE Assessor, District or CoLUMBIA. 
WasHINGTON 


; April 23rd, 1903. 
Mr. R. Ross Perey, 


Fendall Building, 
Washington, D. C. 


Dear sir :— 


Referring to our conversation of this morning, I beg 
leave to bring to your attention, with respect to the tax 
upon gross earnings of the Capital Traction Company, the 
following facts: 


The Washington & Georgetown Railway Company was 


incorporated by Act of Congress approved May 13th, 1862. 
In ‘that act, section 2, which was the section concerning 
taxation, was as follows :— 


‘That said roads shall be deemed real estate, and 
they, together with their real property, and the per- 
sonal property of said body corporate, shall be liable 
to taxation as other real estate and personal property 
in the cities aforesaid, except as hereinafter pro- 
vided.”’ 


‘In section 8, of said Act, it is provided :— 

‘¢ And that the stock shall be divided into shares 
of fifty dollars each, and shall be deemed personal 
property.”’ 

The 19th Statute, section 11, provides :— 


‘‘'That the capital stock of all corporations in said 
District, not herein exempted, shall be appraised in 
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bulk by the Assessor, and the corporation issuing the 
same shall be liable for the tax thereon, according to 
such value, and the shares in the same shall not be 
assessed against the individual owners. thereof ; but 
from the appraised value of the stock shall be first 
deducted the value of any real estate of said corpora- 
tion in said District, which shall be separately taxed 
against said corporation.’? 





The Rock Creek Railway Company was incorporated by 
Act of Congress approved June 12th, 1888. In said act, 
said company was required to make an annual report before 
the 15th day of January in each year, said report to contain 
a detailed statement of receipts and expenditures for the 
preceding calendar year; and said company was required 
to— 


‘Pay to the District of Columbia, as taxes for 
each year, four per centum of its gross earnings for 


the preceding year, as shown by said verified state- 
ment, which amount shall be payable to the Collector 
of Taxes at the times and in the manner as other 
taxes are now due and payable, and subject to the 
same penalties on arrears; and the franchise and 
property of said company, both real and personal, 
to a sufficient amount, may be seized and sold in satis- 
faction thereof, as now provided by law for the sale 
of other property for taxes; and said per centum of 
its gross earnings shall be in lieu of all other assess- 
ments of taxes of whatsoever character upon its per- 
sonal property; but the real estate of the company 
shall be taxed as other real estate in the District, pro- 
vided that the tracks of the company shall not be 
taxed as real estate.”’ 








By Act of Congress approved March Ist, 1895, the Rock 
Creek Railway Company was authorized to consolidate 
itself with any other connecting road, and to change its 
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name to ‘The Capital Traction Company’’. By authority 
of this act, the Rock Creek Company and the Washington 
& Georgetown Railway Company, were merged, and the 
name changed to The Capital Traction Company. 

It follows that the provision as to taxation of the Rock 
Creek Railway Company (4% on gross earnings), is Now 
applicable to the entire Capital Traction system. How- 
ever, before the consolidation of these two roads, the Wash- 
ington & Georgetown Railway Company was, as will be 
seen, required to pay a personal tax on its capital stock. 
This, I believe, was done for a good many years, and about 
the time that other newly incorporated companies began 
to pay four per centum on their gross earnings, as required 
by their respective charters, it was thought equitable, and 
mutually agreed to by the District authorities and the 
Washington & Georgetown Railway officials, to appraise the 
eapital stock of said company at such a figure that after 
deducting the amount of the assessed valuation of their real 
estate, the tax at the rate of one and one-half per centum on 
the remainder would be equivalent to four per centum on 
their gross earnings. As an example: if the receipts were 
$761,626.48; four per centum would be $30,465.06; which 
was the amount it was desired to charge as taxes. In order 
to arrive at that amount of tax at one and one-half per 
centum on the appraised value of capital stock, the follow- 
ing computation was made: 


Tf one and one-half per cent. was $ 30,465.06 
one half per centum would be 10,155.02 
one per centum would be 20,310.04 
one hundred per centum would be 2,031,004.00 


which was the amount upon which it would be necessary to 
levy the tax at one and one-half per centum in order to 
make such tax equal to four per centum of the company’s 
passenger receipts: but the law provided that from the 
appraised valuation of the capital stock, the valuation of 
real estate should be deducted, so it was necessary to actu- 
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ally appraise the capital stock at $2,031,004 plus the value 
of real estate, which was, say, $799,061. The result was 
that the appraised value of the capital stock would be 
$2,830,065. 

After appraising the capital stock at this figure, the 
reverse of the above computation was necessary. That is— 


Appraised value of capital stock... $2,830,065.00 
Less real estate 799,061.00 
Basis for personal taxation $2,031,004.00 
Tax at 144% 30,465.06, 


the latter amount being identical with four per centum of 
$761,626.48, gross earnings of the road. 

This method of computing the personal tax of the 
Washington & Georgetown Railway Company was in vogue 
up to and including the time of its consolidation with the 
Rock Creek Company. The Rock Creek Company, of 


course, from the date of its beginning operations to the 
date of its consolidation with the Washington & George- 
town Company, paid personal taxes at the rate of four 
per centum on its gross earnings. 

After the consolidation of these two roads, the new 
company (The Capital Traction), fell heir to the tax 
requirements of the Rock Creek Company, and since the 
date of such consolidation, the new company has been 
paying four per centum of its gross earnings. 

Act of Congress approved June 10th, 1896, relating to 
the consolidation of the old Eckington and Belt Line Rail- 
roads, provided that every street railway corporation in 
the District, either theretofore or thereafter, organized, 
should make sworn report on or before the first day of 
February in each year, to Congress, such report covering 
the period of ‘‘one year ending on the thirty-first day of 
December previous to the date of making the report’’; and 
said report to contain certain detail information including 
‘‘receipts from passengers, receipts from all sources; spec- 
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ifying what, in detail, total receipts from all sources during 
the year.’’ 

It is by direction of this act of Congress that the 
several street railroad companies in the District of Columbia 
are now making their annual reports to Congress. 

As these reports have never been made until during 
January of each year (both before and since the passage of 
the Act last quoted), and as the personal tax has heretofore 
been payable at the same time as taxes on real estate; 2.e., 
in May and November; it seems to have been necessary to 
take as the basis upon which the railway tax was computed, 
for any given fiscal year, the gross earnings of the company 
for the calendar year bearing the number two years behind 
the fiscal year in which the tax was paid. For instance; 
the report of the Capital Traction Company, of its gross 
earnings for the calendar year 1900, was made in January, 
1901, at which time the tax books were written; this having 
been necessary because the first installment of the tax 
was payable in November, 1900. Consequently, the gross 
earnings of the company for the calendar year 1900 could 
not have been used as a basis for taxation for the fiscal 
year 1901, but were used as a basis for taxation for the 
fiscal year 1902. 

_ It follows that each railway company is two years behind 
in the payment of personal taxes. 

The first personal tax paid by the Rock Creek Company, 
for instance, based upon its receipts during the first calen- 
dar year of its operation, was paid during the fiscal year 
beginning July 1st; approximately, eighteen months after 
the date of its report to Congress. 

Thus the thing has been carried until the present time, 
when we are confronted with the change in the times for 
payment of taxes, making the whole personal tax payable 
in May, and making it possible to use as a basis for taxation, 
the earnings of each company for the preceding calendar 
year. 
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If, however, we were to base the personal tax which is 
payable next month, upon the gross earnings of each com- 
pany for the calendar year 1902, as shown by their last 
report to Congress, and stop at that; each company would 
escape the payment of personal taxes upon their gross earn- 
ings for the calendar year 1901. 

The trouble has been that it does not seem to have been 
understood that the tax on gross earnings, while it was in 
lien of personal taxes, should not have been classed in the 
same category, or collected under the same system as per- 
sonal taxes. The amount of tax should have been computed 
in the beginning upon the gross earnings of each company 
for the preceding calendar year, as shown by the reports 
made in January, and paid, the first half in May and the 
second half in November, if the companies desired to pay 
in halves. If this had been done, the present arrearage 
would not have occurred. As a matter of fact, the law 
requires each road to pay to the Collector of Taxes, four 
per centum of its gross earnings for the preceding calendar 
year, and does not require the Assessors to make any 
appraisement whatever. 

We wish to arrive at an amicable settlement of the 
matter, and will be pleased to have your views as to the 
attitude of the Capital Traction Company, with respect to 
the same. 


Very truly yours, 


H. H. Danvuiiz, 
Assessor, D. C. 


(b) In the month of May, 1903, there were mailed to, 
and paid by two predecessors of Capital Transit the tax 
bills following: 
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Tax Bill for $9330.33 Dated May 1, 1903 


(Opposite [5 ) 
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Tax Bill for $49,267.32 Dated May 27, 1903 


(Opposite [") 
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20. This proceeding was filed on January 7, 1958. 


Oprmnion 
' This ease comes before the Court on an appeal from the 
denial by the Finance Officer® of the District of Columbia 
of a claim for refund of taxes filed by the petitioner. The 
taxes involved are franchise taxes assessed against the 
‘Capital Transit Company,’ hereinafter called ‘‘Capital 
‘Transit’, for the privilege of operating a street railroad 
‘and bus service in the District of Columbia and measured 
_by its gross receipts for the fiscal year ended June 30, 1956, 
and for the period from July 1 to August 14, 1956. The 
franchise taxes, together with interest and penalties, 
amounted to $527 303.63. The petitioner paid that amount 
to the respondent, District of Columbia, and duly filed a 
Claim for refund thereof. The claim was disallowed and 
this appeal followed by the filing herein of an appropriate 
petition.® 
7 The question which must here be answered is whether 
_ the petitioner owed, or was obliged to pay the above amount 
of franchise taxes, or any part thereof, to the respondent. 
- Tf it did not owe, or was not obligated to pay the taxes here 
- jnvolved, the action of the Finance Officer in disallowing the 
- claim for refund must be reversed with an appropriate 
order of refund. 


Lrsmiry 


By the Act of July 24, 1956, entitled ‘‘An Act to grant a 
franchise to D. C. Transit System, Inc., and for other pur- 
poses’’, Congress granted to the petitioner (referred to in 
the Act as ‘‘the Corporation’’) a franchise to operate a 
mass passenger transportation system in the District of 


6 Successor to the Assessor. 
7 Name changed to “Universal Marion Corporation”. 
8 Jurisdiction approved, and procedure directed by the United States 


Court of Appeals in D. C. pees See Inc., v. Pearson, Co , 


llector, 
et al., e le App. D. C. > 2d 765. See also Section 47-2413 
D. C. Code, 1951 Edition, Supplement V. 
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Columbia and in the neighboring counties of Maryland and 
Virginia. Section 14 of the Act provided as follows: 


‘‘The Corporation at the time it acquires the 
assets of Capital Transit Company, shall become 
subject to, and responsible for, all liabilities of 
Capital Transit Company of whatever kind or nature, 
known and unknown, in existence at the time of such 
acquisition, and shall submit to suit therefor as 
though it had been originally liable, and the creditors 
of Capital Transit Company shall have as to the 
Corporation all rights and remedies which they would 
otherwise have had as to Capital Transit Company; 


* @ @ 9) 
* 


The Capital Transit ceased to operate its street rail- 
road and bus system at midnight, August 14, 1956. The 
petitioner acquired its assets on August 15, 1956. 


Congress by the Act of August 14, 1955, cancelled the 
franchise of Capital Transit as of one year from that date. 

During the fiscal year ended June 30, 1956, Capital 
Transit received gross receipts in the amount of 
$21,128,108.13, and during the period from July 1 to 
August 14, 1956, gross receipts in the amount of 
$2,884,140.32. On August 31, 1956, the taxing authority 
of the District of Columbia mailed to Capital Transit a 
bill for gross receipts tax in the amount of $422,562.16, 
measured by gross earnings received by it during the 
fiscal year ended June 30, 1956, and bearing the legend 
‘‘Wor Fiscal Year 1957’’; and on September 3, 1957, mailed 
a bill for gross receipts tax to that company under its new 
name ‘‘Universal Marion Corporation’’, measured by its 
gross receipts during the period from July 1 to August 14, 
1956, and bearing the legend ‘‘For Fiscal Year 1958”’. 

The question which is here presented and which must 
be answered is whether Capital Transit was liable for any 
gross receipts taxes, and, if so, m what amount. 
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Paragraph 5 of Section 6 of the act entitled ‘‘An Act 
making appropriations to provide for the expenses of the 
government of the District of Columbia for the fiscal year 
ending June thirtieth nineteen hundred and three, and for 
other purposes”, approved July 1, 1902 (32 Stat. 590, 619, 
ch. 1352), and which is codified as Section 47-1701, Dis- 
trict of Columbia Code, 1951 Edition, was amended by 
Section 1401, Title XIV of the act entitled ‘SAn Act to 
authorize the financing of a program of public works con- 
struction for the District of Columbia, and for other pur- 
poses”’, approved May 18, 1954. Section 1401 of Title XIV 
of that act,.as far as here pertinent, reads as follows: 


‘Sec, 1401. Paragraph numbered 5 of section 6 
of the Act entitled ‘An Act making appropriations 
to: provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June 
thirtieth, nineteen hundred and three, and for other 
purposes’, approved July 1, 1902 (32 Stat. 590, 619, 
ch. 1352), as amended (sec. 47-1701, D. C. Code, 
1951), is amended by striking out the second and 
third sentences and inserting in lieu thereof the 
following: ‘And in addition thereto the real estate 
owned by each national or other incorporated bank, 
and. each trust, gas, electric-lighting, and telephone 
company in the District shall be taxed as other real 
estate in said District. Hach company operating a 
street railroad or both a street railroad and bus 
services in the District of Columbia shall pay 2 per 
centum per annum on their gross receipts: ° eons 
(Emphasis Supplied). 


' Prior to the above amendment Paragraph 5 of Section 
6 of the Act of July I, 1902, (Section 47-1701, D. C. Code, 
1951 Edition), was in the language following: 


‘‘Parn 5. Each national bank as the trustee for 
its stockholders, through its president or cashier, 


(9) As amended by the Act of July 26, 1939. 
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and all other incorporated banks and trust com- 
panies in the District of Columbia, through their 
presidents or cashiers, and all gas, electric lighting, 
and telephone companies, through their proper 
officers, shall make affidavit to the hoard of personal- 
tax appraisers on or before the ist day of August 
each year as to the amount of its or ‘their gross 
earnings or gross receipts, as the case may be, for 
the preceding year ending the.30th day of June, and 
each national bank and all other incorporated banks 
and trust companies respectively shall pay to the 
collector of taxes of the District of Columbia per 
annum 6 per centum on such ‘gross earnings and each 
gas company, electric lighting company, and tele- 
phone company shall :pay to the collector of taxes 
of the District of Columbia per annum 4 per centum 
on such gross receipts, from the sale of public utility 
commodities and services within the District of 
Columbia. And in :addition thereto the real estate 
owned by each national or other incorporated bank, 
and each trust, gas, electric-lighting, and telephone 
company in the District of Columbia shall be taxed 
as other real estate in said District: Provided, That 
street-railroad companies shall pay 3 per centum per 
annum on their gross receipts -and other taxes as 
provided by existing law, and insurance companies 
shall continue ‘to pay the 2 per centum-on premium 
receipts as provided by existing law * * *.”? (Empha- 
sis Supplied). 





The tie-in with the prior statutes Imposing gross 
receipts taxes on street railroads was even more pro- 
nounced in the original Paragraph 5 of Section 6 of-the Act 
of July 1, 1902. It-was 


‘“‘That street railroad companies shall continue to 
pay the four -per-centum per annum on their gross 
receipts and other taxes as provided by existing 
law.’’ (Emphasis Supplied). 
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The effect of the amendment of May 18, 1954, was to cut 
out the tie-in with the several and divergent statutes 
enacted prior to July 1, 1902. An inference can be safely 
drawn, the Court believes, that Congress intended that 
street railroads should report and pay gross receipts taxes 
on a fiscal year basis, thus adopting or confirming a prac- 
tice to that effect which grew up after the change from cal- 
endar to fiscal year basis made in 1945 by the Assessor for 
purely administrative convenience. ° 

‘The petitioner’s first claim is that gross receipts taxes 
of the kind here involved are franchise taxes assessed for 
the privilege of operating a street railway; that they are 
prospective and not retrospective, that is to say, they do 
not cover or pertain to the year for which the report of 
gross receipts is required, but for the year immediately 
sueceeding. Applied here, it is the petitioner’s claim that 
the tax measured by gross receipts received in the fiscal 
year ended June 30, 1956, was for the privilege of operating 
a street railroad during the fiscal year which began in July 
I, 1956 and ended on June 30, 1957; and that the tax meas- 
ured by the gross receipts received during the period from 
July 1 to August 14, 1956, was for the fiscal year which 
began on July 1, 1957, and ended on June 30, 1958. 

- The respondent, on the other hand, insists that the taxes 
were for the period covered by the reports of gross receipts. 
It agrees with the petitioner that the taxes were franchise 
taxes for the privilege of conducting a street railroad, but 
says they accrued at the end of the periods coverd by the 
reports, like many other franchise taxes. 

~ At this point it should be observed that as far as the tax 
measured by gross receipts for the fiscal year ended June 
30, 1956, is concerned, it matters not whether the tax was 
retrospective or prospective, since the petitioner was oper- 
ating its transportation system on July 1, 1956, because, 
even if the tax was prospective and covered the ensuing 


7 (10) See correspondence between Capital Transit Company and the 
Assessor, 1945 and 1946, set forth in Findings of Fact 18, herein. 
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fiscal year, the petitioner would be liable for the tax. In 
Columbia National Bank v. District of Columbia, 89 U. 8. 
App. D. C. 224, 195 F. 2d 942, the only issue upon which 
there was agreement among the eight judges of the United 
States Court of Appeals was that the taxpayer was liable 
for the gross receipts tax measured by gross receipts 
received during the fiscal year which began on July 1, 1945, 
and ended on June 30, 1946. Four“ of the judges so held 
because they viewed the gross receipts as retrospective, 
that is to say, as pertaining to the period covered by the 
report. The views of the other four judges are reflected by 
that part of Judge Prettyman’s opinion (concurring in the 
result in part and dissenting in part) following: 


‘‘From the foregoing I conclude that the assess- 
ments in these cases should be construed as the 
assessment notices were worded and as the statute 
had been construed since it was enacted; that the 
assessment in 1946 (measured by gross receipts for . 
the fiscal year beginning July 1, 1945, and ending 
June 30, 1946) was for the fiscal year July 1, 1946 
to June 30, 1947; that in 1947 was for the year 
July 1, 1947 to June 30, 1948; that since the taxpayer 
was in existence through November, 1946, tt was 
required to pay for its franchise for the then-current 
year, 1946-47, and the fact that it thereafter went 
out of business before the end of that year has no 
effect upon its liability to pay for that year’s fran- 
chise;* * *.”? (Parenthesis and emphasis supplied). 


In connection with Judge Prettyman’s ruling the peti- 
tioner’s position is that it is not here applicable, because in 
the case Columbia National Bank the cessation of business 
was voluntary, while here the Capital Transit was required 
by statute to discontinue the operation of its street railroad 
on August 14, 1956. The Court can find no such restriction 


(11) Eight judges only of the United States Court of Appeals sat en 
banc in the case. 
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expressed or implied in Judge Prettyman’s ruling. More- 
over, the Capital Transit was not compelled to operate its 
transportation system after July 1, 1996. It could have 
abandoned it at any time prior thereto. For that reason 
the Court holds that Capital Transit was liable for the gross 
receipts tax measured by gross receipts reported:as received 
during the fiscal year ended June 30, 1956, unless, of 
course, its liability was cancelled by Section 8 of the Act 
of July 24, 1956, repealing the gross receipts tax on street 
railroad companies as of August 15, 1956, a matter which 
the Court will.discuss in detail later in this opinion. 

_ We come now to consider ‘the ‘question of the propriety 
of the gross receipts tax for the period from July 1 ‘to 
August 14, 1956, when the Capital Transit ceased operating 
its transportation system. If the tax was for the period 
just mentioned, that is to say, for the period covered by the 
report of gross receipts, Capital ‘Transit was liable for the 
tax, provided, always that the liability was not cancelled by 
the repeal of the gross receipts tax as of Angust 15, 1956. 
Tf on the other hand, as the petitioner contends, the tax, 
though measured as stated, was for the ensuing fiscal year, 
that is to say, the year beginning on July 1, 1957, and end- 
ing June 30, 1958, the Capital Transit was not liable for the 
tax, because it was not conducting its street railroad on 
July 1,1957. While this immediate portion of the opinion 
relates to the tax measured by gross receipts received 
during the period from July 1 to August 14, 1956, it is 
addressed as well to the proposition of the respondent that 
the gross receipts tax measured by gross earnings received 
during the fiscal year ended June 30,1956, was for that year, 
which, if sustainable, would make the Capital Transit liable 
for that tax, even if the involuntary feature-of cessation of 


22) In ‘Hazen v. Hardee, 64 App. D..C., 346, 78 F. 2d 280, (discussed 
e 


more fully hereinafter) the ceaneton of the business bank there 
involved ‘was involuntary in March, 1933. Nevertheless the taxpayer was 
require: to-report;gross reeeipts.on August 1, 1983 for purposes of tax- 
ation. 

(18) In the amount of $422,562.16. 
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Capital Transit’s operation was material or important in 
the question. It should be here and elsewhere borne in 
mind that the respondent’s attack on the position of the 
petitioner as to the first fiscal year here involved is double- 
barrelled—_that Capital Transit was liable for the tax 
whether it coincided with the period of receipt of gross 
revenue or was for the ensuing fiscal year, relying on the 
portion of Judge Prettyman’s opinion concurring in the 
result in the Columbia National Bank case, as discussed 
above. 

The Court now comes to discuss the Columbia National 
Bank case, in relation to the contention of the petitioner 
that the gross receipts taxes here involved were not for the 
periods of the receipt of gross earnings by Capital Transit, 
but for the ensuing fiscal year. The bank discontinued its 
operations at the end of November, 1946. It contended that 
it was liable for five-twelfths only of a tax measured by its 
gross receipts received during the fiscal year ended June 30, 
1946, on the theory that such tax was prospective, that is to 
say, for the then—ensuing fiscal year ended June 30, 1947, 
and that it was not liable for the tax measured by gross 
receipts received from July 1 to November 30, 1946, since 
it-was not in business.on July 1, 1947. The case arose in 
this Court, then the Board of Tax Appeals, Judge Koenigs- 
berger, in a well considered opinion held that the liability 
for gross receipts tax there involved" were for the period 
contemporaneous with that of receipt. He, therefore, 
decided that the tax measured by gross receipts received 
during the fiscal year ended June 30, 1946, was due and pay- 
able, notwithstanding that the tax bill carried the legend 
‘‘Hor Fiscal Year 1947’’; and that the bank was not operat- 
ing its business and franchise during that entire fiscal year. 
He ruled, moreover, that the tax measured by gross receipts 
received during the period from July 1 to November 30, 
1946, was proper and due by the bank, although the tax bill 


(14) Measured by gross receipts of national ‘banks and imposed ‘by 
Paragraph 5 of Section 6 of the Act of July 1, 1902. 
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carried the legend ‘‘For Fiscal Year 1948°?. The case then 
went to the United States Court of Appeals on a petition 
for review. 

Hight judges of the Court of Appeals finally sat 1 banc 
to hear the Columbia National Bank case. The decision of 
the Board of Tax Appeals was affirmed, because of an 
equally divided court—four to four. As observed above, 
both groups of judges affirmed Judge Koenigsberger’s 
decision respecting the first year involved, that is to say, 
the tax measured by gross receipts received during the fis- 
cal year ended June 30, 1946. The division in the United 
States Court of Appeals related to the tax measured 
by gross receipts received by the bank during the period 
from July 1 to November 30, 1946.°° Four of the judges 
held that the tax was for that period, and was therefore 
valid, since the taxpayer was in business and exercising its 
franchise during that period. The other four judges ruled 
that the tax was for the fiscal year following the period 
during which the gross earnings were received, that is, to 
the fiscal year which began on July 1, 1947 and ended on 
Jane 30, 1948. Those four judges, speaking through Judge 
Prettyman, went on to say that since the taxpayer was not 
in business or was not exercising its franchise as a bank 
on July 1, 1947, the tax was invalid. 

‘While it is true that the affirmance of a decision or judg- 
ment by a divided appellate court is generally not authority 
for the determination of other cases (See Hertz v. Wood- 
man, 218 U. S. 205, 54 L. Ed. 1001, 30 S. Ct. 621; Otto v. 
Koppers Co., 134 F. Supp. 886, 889), it must be remembered 
that the decision that was so affirmed in the Columbia 
National Bank case, was one rendered by the then Board of 
Tax Appeals, now the Tax Court. Thus we have as a prece- 
dent an unreversed decision by the very able Judge Koen- 
igsberger, upon which a decision affirming or upholding the 
taxes here involved can be based. 


- (15) The date Columbia National Bank ceased busi d abandoned 
its franchise as a panko carmela 
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The Court does not believe that it must be held that the 
gross receipts tax covers the year following that during 
which the measuring gross receipts were received, merely 
because the tax is a franchise tax. The Corporation Tax 
Law of 1909,°° imposed a franchise tax for the privilege 
of being a corporation, measured by net income. The tax 
there involved covered the period during which the meas- 
uring net income was received. The language imposing 
the tax was in substance no different from that in the Dis- 
trict of Columbia law imposing the gross receipts tax on 
street railroad companies. The language in the Corpo- 
ration Tax Law was the following: 


‘‘Byvery corporation * * * shall be subject to pay 
annually a special excise tax with respect to the 
carrying on or doing business * * * equivalent to 
one per centum upon the entire net income * * went 


The same is true of that portion of the District of 
Columbia Income and Franchise Tax Act of 1947 (Chapter 
15 of Title 47, D. C. Code, 1951 Edition), whereunder the 
franchise tax for the privilege of engaging in a trade or 
business in the District is for the year covered by the 
return, but paid in the year following. The language 
imposing the gross receipts tax on street railroads in 
force up to and including August 14, 1956, is plain. It 
simply provides that ‘‘Hach company operating a street 
railroad or both a street railroad and bus services in the 
District of Columbia shall pay 2 per centum per annum 
on their gross receipts.”’ 

In his opinion in the Columbia National Bank case, 
Judge Prettyman stated that ‘‘The administrative prac- 
tice has been that the tax being paid is for the then current 
year’’, referring, it is assumed, to the gross receipts tax 
on banks, involved in that case. With respect to the tax 
on street railroads the administrative practice has not been 


(16) Act approved August 5, 1909. Thoroughly discussed in Flint v. 
Stone Tracy Co., 220 U. 8. 107, 31 S. Ct. 342. 
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consistent. In respect of the statutes prior to the Act 
of 1902, and in the early days of that act the administrative 
practice was to consider the tax as covering not the first 
year following that in which the revenue was received, but 
in some instances the second year thereafter.“ In later 
years, however, the administrative ruling and practice has 
been the opposite. (See opinion of Corporation Counsel of 
November 30, 1934, approved by the Commissioners, and 
correspondence between Assessor and Capital Transit in 
1945 and 1946, set forth in Findings of Fact 18, herein). 
True it is, that some time after 1934 the tax bills recited 
that the tax was for the fiscal year following that during 
which the revenue was received; and that the two tax bills 
here involved carried the legends, ‘‘For Fiscal Year 1957”’ 
and ‘‘For Fiscal Year 1958’; but such action by the taxing 
or other authority of the District was without legal jus- 
tification, unless, of course, which was probably the fact, 
the legends were intended to indicate for bookkeeping 
purposes the year of payment and receipt of the particular 
tax revenue. Moreover, billing was not necessary. The 
law imposing the tax, similar to the present business fran- 
chise tax law®® and many income tax law, required no 
demand or bill to create liability. Indeed, no assessment 
was necessary. Dollar Savings Bank v. United States, 19 
Wall. 227, 240, 22 L. Hd. 80, 82; District of Columbia v. 
Glass, 27 App. D. C., 576, 580. At the end of the fiscal 
year ended June 30, 1956, Capital Transit was liable for 
the tax measured by the gross receipts received in that year, 
‘and at the end of the period from July 1to August 14, 1956, 
was liable for tax measured by the revenue received during 
the period, with the privilege, found in many tax laws, of 
‘paying the taxes in installments on subsequent dates; pro- 
‘vided, always, of course, that such liability was not erased 
‘by the repeal of the gross receipts tax on street railroads, 


(17) See Findings of Fact 19, herein. 


(18) District of Columbia Income and Franchise Tax Act of 1947, 
Chapter 15, D. C. Code, 1951 Edition. 
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concerning which discussion will be found in the later por- 
tion of this opinion. 

Judge Prettyman in the Columbia National Bank case, 
held that Hazen v. Hardee, 64 App. D. C. 346, 78 F. 2d 230, 
is not an authority on the question of the period which the 
gross receipts tax covers, and that the point was not raised, 
argued or presented or mentioned by the Court of Appeals 
in its decision. Chief Judge Edgerton, on the other hand, 
states that ‘The point was involved though not discussed”’ 
in that case. The question there specifically involved was 
whether or not the receiver of a bank which ceased opera- 
tions on March 14, 1933, was required to report on August 
1, 1933, gross receipts received during the fiseal year ended 
June 30, 1933, and impliedly to pay the tax measured by 
those gross receipts. In the brief for the appellants, Hazen 
and the other Commissioners, filed in their behalf, is found 
the following: 


‘‘By the answer of the respondents it appears 
that the respondent bank was engaged in the banking 
and trust business prior to the 14th day of March, 
1933, on which day the bank was placed under the 
control of the conservator. It is thus apparent that 
from July 1, 1932, until March 14, 1933, a period of 
8% months, the respondent bank was engaged in 
business as a bank during the fiscal year 1933. 
Nowhere in the answer of the respondent bank does 
it appear that for the fiscal. year 1933 the respondent 
bank had no gross earnings, under the statute, if the 
bank had any gross earnings for that period, it was 
the duty of the bank to inform the Board of Personal 
Tax Appraisers of the D. C., of the amount thereof.” 


Judge Groner, as a premise to the entire opinion, after 
reciting the gross receipts tax law, stated: 


‘From July 1, 1932, to March 14, 1933, a period 
of eight and a half months, the bank was engaged in 
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business. It was required on August 1, 1933, to 
certify the amount of its gross earnings over the 
preceding twelve months period (ended June 30, 
1933) or any part thereof, on the basis of which tts 
tax liability was computed, payable one-half in 
September and the balance in March following * * *”’. 
(Emphasis supplied.) 


‘While, as stated by Judge Prettyman in the Columbia 
National Bank case, the precise point in that case, liability, 
was not raised, argued or presented in Hazen v. Hardee, the 
conclusion is inescapable that the United States Court of 
Appeals would not have held that Hardee, the receiver, 
was required to file a return or report of gross receipts 
unless the bank was liable for the tax. The return or 
report was not for information. It was a return or report, 
as Judge Groner said, ‘‘on the basis of which its tax 
liability was computed’’. The principle of the law of tax- 
ation that, with the exception of information returns, 
returns or reports of income, gross or net, are not required 
where there is no liability for the tax, is too well settled 
to need citation of authority. 

There was, in addition to the Act of Congress granting 
a franchise to the petitioner, a written agreement between 
it and Capital Transit for the transfer of assets from latter 
to the former. Such contract was based upon the financial 
condition of Capital Transit as of May 31, 1956, as reflected 
by a balance sheet attached to that instrument. It showed 
a surplus of approximately $20,000,000.00, of which slightly 
more than $6,000,000.00, was represented by cash in bank. 
The surplus was determined by subtracting from the gross 
assets certain indebtedness or reserves for indebtedness 
set up on the books for Capital Transit, including the item 
following: ‘‘Gross receipts tax—D. C.—$382,011.57’’. The 
petitioner sought to introduce in evidence a report of a 
certified accountant made some months after the petitioner 
acquired the franchise and assets of Capital Transit, in 
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which it was stated that the books of the Capital Transit 
should be altered as of 8-14-56 so as to reflect the item 
concerning gross receipts tax due the District of Columbia 
as a reserve for such tax in the amount of $382,011.57, 
instead of an admitted indebtedness as shown by the books. 
The Court did not allow the introduction of the evidence 
for several reasons. In the first place, as far as admission 
of indebtedness was concerned, it made little, if any, differ- 
ence if the entry was as shown or was stated as a reserve 
for the payment of the tax. Secondly, the written opinion 
of the accountant employed by the petitioner was not 
important, or admissable for several obvious reasons. The 
Court’s primary reason, however, for the rejecting of the 
testimony, was that little, if any, value was attached to any 
of the evidence relating to the books, and the Court’s opin- 
ion was in no way based upon such evidence. The Court 
believes that Capital Transit’s liability should be deter- 
mined by the law. In other words, if it was not liable in 
law, the entry in the books indicating that it thought that 
it was, would not render it so. 


Tre on Existence or Liasmiry 


It is the petitioner’s claim that, if any liability ever 
existed, it did not exist on August 15, 1956, because at that 
time the taxes had not been assessed by the Board of Per- 
sonal Tax Appraisers; and, further, that the privilege of 
payment in installments in September and March deferred 
any liability as to particular installments until those months. 

The Court does not believe that the position of the peti- 
tioner can be maintained. As stated, the liability of the 
Capital Transit accrued immediately at the end of the year, 
regardless of the privilege of payment in installments at 
subsequent dates. Neither the Board of Personal Tax 
Appraisers nor any other official or officials of the District 
had any authority to assess the tax. The statute assessed 
it. The provisions in Section 6 of the Act of July 1, 1902, 
relating to the filing of returns and the assessment of taxes 
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by the Board of Personal Tax Appraisers apply solely and 
of necessity to personal property taxes. In the District of 
Columbia Code, Section 47 -1203, dealing with assessment by 
the Board of Personal Tax Appraisers, there is, it is true, 
reference to Section 47-1701, which imposes gross receipts 
tax, but such reference relates solely to that portion of 
Section 47-1701 which imposes personal property tax in 
addition to the gross receipts tax. The motions through 
which the Board: of Personal Tax Appraisers went in deter- 
mining the amount of tax were without any significance and 
were meaningless. Capital Transit was liable. for the tax 
regardless of anything that the Board: of Personal Tax 
Appraisers might have or might not have done. 

‘In Dollar Savings Bank v. United States, supra, we find 
this language: 


‘‘Nor is there anything in the objection that the 
taxes for which judgment has been recovered in this 
ease had not been assessed. No other assessment 
than that made by the statute was necessary to 
determine the extent of the bank’s liability. An 
assessment is only determining the value of the thing 
taxed, and the amount of the tax required of each 
individual. It may be made by designated officers 
or by the law itself. In the present case the statute 
required every savings bank to pay a tax of five per 
cent on all undistributed: earnings. made, or added 
during the year to their contingent funds. There was 
no occasion or room for any other assessment. This 
was a charge of a certain sum upon the bank, and 
without more it made the bank a debtor.”’ 


The Westhus v. Union Trust Co., (8th Cir., 1908), 164 
Fed. 795, the court stated at page 798: 


‘The language of section 29 of the act of 1898 is 
that the persons having the legacies or distributive 
shares in charge ‘shall be, and hereby are, made sub- 
ject to a duty or tax,’ etc. And we think that when 
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there came into existence the conditions upon which 
the statute operated the tax was at once imposed, and 
the estate of the decedent became subject to a lien 
therefor. Then is when the right to the tax accrued 
or came into existence though the tax may not have 
been at once demandable as due. The act of 1898 
specified no time when the tax became due and pay- 
able, and the amendment of 1901 that it should 
become due and payable in one year after the death 
of the testator was designed to secure uniformity in 
administration and to give those subject to the tax a 
reasonable time to adjust the affairs in their charge 
and make provision for payment. The imposition 
of a tax and its maturity are distinct and separate 
things and are commonly recognized to be so m 
schemes of taxation. To impose a tax means to levy 
it, and we all know that it is not the general custom 
to make a tax due and enforceable the very day tt 
ts imposed or levied. * * * The provisions of the 
amendatory act that the tax should be due and pay- 
able in a year after the testator’s death did not mean 
the tax could not be paid any time within the year, 
but, on the contrary, that the period granted the 
executor or trustee for repose or preparation termi- 
nated with the year, and thereafter the government 
might avail itself of any appropriate remedy for 
enforcing payment * * *.’? (Emphasis Supplied). 








Shepard v. Commissioner of Internal Revenue (7th Cir., 
1939), 101 F’. 2d 595, cert. denied 307 U. S. 639, involved a 
situation similar to the circumstances present herein. In 
that case all of the assets of the taxpayer had been pur- 
chased by the petitioner who assumed ‘‘all existing liabili- 
ties’’. The court there stated at page 598: 


‘Reviewing the circumstances present in the 
instant case which color the intent and meaning of 
the words ‘all existing liabilities’, we find the parties 
to the agreement were providing for the transfer of 
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all the assets of the taxpayer to petitioner and his 
associate who agreed to pay the stockholders of said 
taxpayer a sum equal to the value of the assets thus 
transferred. This left the taxpayer with nothing. 
It owed debts. Its profits for the year, due largely 
to the agreement in question, were large. An income 
tax of some $37,000 would be lawfully due thereon 
when the Commissioner made the assessment after 
the taxpayer made its return. All this was known to 
the parties who made the agreement im question. 
They contracted in the light thereof, and tt was 
expressly provided im their agreement that pett- 
sioner and his fellow promoter Humt should assume 
‘all existing liabilities’.’’ 


United States v. General Inspection & Loading Co. 
(D. C. New Jersey, 1911), 192 F. 223, involved a corpora- 
tion which had engaged in business during the entire cal- 
endar year 1909. Under the terms of an act of Congress it 
was required to pay @ tax for the privilege of doing busi- 
‘ness during that year. The return was due on or before 
‘March 1 of the following year. The taxpayer sought to 
escape from taxation by dissolving on February 14, 1910. 
The taxpayer contended that liability for the payment of 
the tax was not in existence prior to the date of its dis- 
solution. The District Court stated, at page 226: 


‘<<This is not the case of a lability to taxation 
accruing after dissolution, but rather of a lability 
incurred before dissolution, and while a complete 
scheme for an ascertaimmment of the extent of such 
liability and for tts enforcement were m existence. 
The case does not differ greatly in principle from 
that in which a party, after having made and broken 
a contract, should die, in which case his death would 
not protect his estate from the liquidation and pay- 
ment of any damages resulting from such breach. 
The counsel of the defendant argued that, even 
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though there were a liability to taxation existing 
against the defendant on December 31, 1909, still 
as the extent thereof had not been ascertained at the 
time when the corporation dissolved, it was not a 
debt, and that consequently the sections of the New 
Jersey corporation act above quoted have no rele- 
vaney.*** As each calendar year expires, the cor- 
poration knows full well whether it has exercised 
the privilege of transacting business during that 
year, and if it has, that tt ts liable for the payment 
to the government of a tax, the amount of which will 
be measured by its profits during that period. 
Indeed, under the act, the corporation can ascertain 
from its own books the amount which it is liable at 
least two months before the government can’’ 
(Emphasis supplied). 





The Supreme Court of Kentucky, in Daniels v. Goff 
(1921), 192 Ky. 15, 232 S. W. 66, 67, construed the words 
‘call his then existing liabilities’’ in the following language: 


‘Tt seems reasonably clear that our statute, in 
the use of the words ‘all his then existing liabilities’, 
meant something more than the fixed and certain 
debts which the vendor had theretofore incurred, or 
it would have used the simple and plainer expression 
‘debts’ or ‘indebtedness’ in lieu of the word ‘liabili- 
ties’. The word ‘liabilities’ includes debts and 
indebtedness; but it is broader, and includes im addt- 
tion existing obligations, which may or may not 
in the future eventuate in an indebtedness. For 
instance, one may be at the date of a conveyance 
by him the surety of another which he never con- 
templated he would have to pay, and yet it would 
be an existing liability whether he ultimately had 
it to pay or not. ‘Existing liabilities’ ts a sufficiently 
broad and comprehensive term to embrace condt- 
tional or contingent obligations, which may or not 
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im the future result m indebtedness.’’? (Emphasis 
supplied.) - 


Of course, like other similar taxes, including the fran- 
chise tax imposed by the Income and Franchise Tax Act, 
any deficiency or tax additional to that self-assessed by the 
taxpayer or by the statute must be assessed by the assessing 
authority. . 

The privilege of payment of the gross receipts tax in 
installments in September and March, did not, in the opin- 
ion of the Court, affect the liability of Capital Transit as 
it existed on July 1, 1956. Such a privilege is common in 
business and in taxation. No one would contend that if, 
prior to July 1, 1956, Capital Transit had given a promis- 
sory note, payable, say, on September 15, 1956, the note 
would not have been a liability contemplated by Section 14 
of the Act of July 24, 1956. Indeed, there are many forms 
of taxes, notably income and estate taxes where the lia- 
bility arises on one date but the tax may be paid later. The 
Court, therefore, holds that on August 15, 1956, Capital 
Transit was liable for gross receipts taxes measured by 
gross earnings received during the fiscal year ended June 
30, 1956 and by the period from July 1 to August 14, 1956, 
provided as observed before, they were not wiped out, as 
the petitioner contends, by the provisions of Section 8(a) 
of the Act of July 24, 1956, which we now proceed to discuss. 


"‘Errecr or Repeat or THE Gross Recerts Tax Law 
- Section 8(a) of the Act of July 24, 1956, provides: 


‘‘As of August 15, 1956, paragraph numbered 5 
of section 6 of the Act entitled ‘An Act making 
appropriations to provide for the expenses of the 
Government of the District of Columbia for the fiscal 
year ending June thirtieth, nineteen hundred and 
three, and for other purposes’, approved July 1, 
1902, as amended (D. C. Code, sec. 47-1701), is 
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amended by striking out the third and fourth sen- 
tences and inserting in lieu thereof the following: 
‘Hach gas, electric-lighting, and telephone company 
shall pay, in addition to the taxes herein mentioned, 
the franchise tax imposed by the District of Colum- 
bia Income and Franchise Tax Act of 1947, and the 
tax imposed upon stock in trade of dealers in gen- 
eral merchandise wnder paragraph numbered 2 of 
section 6 of said Act approved July 1, 1902, as 
amended.’ ”’ 


The portion of Paragraph 5 of Section 6 of the Act of 
July 1, 1902, as amended, by the Act of May 18, 1954, which 
was stricken out by Section 8(a) of the Act of July 24, 1956, 
was the following: 


‘‘Hach company operating a street railroad or 
both a street railroad and bus services in the District 
of Columbia shall pay 2 per centum on their gross 
receipts. * * *,”? 


The effect, it will be seen, was to repeal the gross 
receipts tax on street railroads as of August 15, 1956. The 
petitioner insists that any liability for gross receipts tax 
was cancelled by Section 8(a), even if the liability other- 
wise was in existence on or before August 15, 1956. 

The petitioner relies primarily on five cases, namely, 
District of Columbia v. Glass, 27 App. D. C., 576; American 
Security and Trust Co. v. District of Columbia, 29 App. 
D. C., 265; Clapp v. Mason, 94 U. S. 589, 24 L. Ed. 212; 
Mason v. Sargent, 104 U. S. 689, 26 L. Ed. 894; Hertz v. 
Woodman, 218 U.S. 205, 54 L. Ed. 101, 30 S. Ct., 621. The 
Court does not believe that the correct interpretation of 
those decisions leads to the conclusion that Capital Transit 
was relieved of the liability to pay the gross receipts taxes 
involved. 

In the Glass case, it appeared that the amendatory law 
was passed on April 28, 1904. What the Court of Appeals 
said was this: 
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c*# * * By this act Congress directed, speaking 
from its date, April 28, 1904, that building associa- 
tions should pay the collector of taxes of this Dis- 
trict ‘2 per centum on their entire gross earnings for 
the preceding year ending June 30’.”? (Emphasis 
supplied.) 


- While, as stated by the petitioner, the savings clause 
in Section 109, 1 U. S. Code (Act of Feb. 25, 1871, ¢. 71, 
16 Stat. 432, Rev. Stat. Sec. 13), was cited in the brief for 
the District of Columbia, it was not commented on by that 
Court in its decision. It may have been overlooked. 

All that American Security and Trust Co. v. District 
of Columbia, decided was that the taxing provision was 
given retroactive effect, as frequently taxing statutes have 
been so treated (notably the first Federal income tax law), 
and that Congress meant what it said in the Act of July 1, 
1902, that is to say, that all trust companies should pay 
6 per cent of gross earnings received during the preceding 
fiscal year ending June 30. The first year of application 
happened to be June 30, 1902, and the then new statute was 
applied to that year. 

In Clapp v. Mason, the Supreme Court held that the tax 
there involved did not accrue until the life tenant went into 
‘possession; and, therefore, the repeal before the taking of 
possession resulted in no tax. The savings clause men- 
tioned above did not therefore reinstate the tax, or affect it. 

Mason v. Sargent, was really to the same effect. The 
fund involved was expressly exempt during the life estate 
and no return was due until after the death of the life 
tenant and no tax accrued until that time. 

In Hertz v. Woodman, the inheritance tax there under 
consideration accrued at death, but was payable one year 
after death. Decedent died on March 15, 1902. The repeal- 
ing statute was enacted on April 12, 1902. The Supreme 
Court speaking through Mr. J ustice Lurton, examined, dis- 
cussed and distinguished Clapp v. Mason, and Mason v. 
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Sargent; and held that, inasmuch as the tax had accrued 
before the enactment of the repealing statute, the savings 
clause or provision of Section 109 of Title 1, United States 
Code (Act of. February 25, 1871, ¢. 71, 16 Stat. 432, Rev. 
Stat., Section 13), kept alive the tax liability. As the Court 
understands Hertz v. Woodman, it not only fails to support 
the contention of the petitioner as to the effect of the repeal 
of the law imposing gross receipts tax on street railroads, 
but is a complete answer thereto. The Court is of the 
opinion that effect must here be given to Section 109 of 
Title 1 of the United States Code, which provides as 
follows: 


“‘Repeal of statutes as affecting existing 
liabilities. 

‘<The repeal of any statute shall not have the 
effect to release or extinguish any penalty, for- 
feiture, or liability incurred under such statute, 
unless the repealing Act shall so expressly provide, 
and such statute shall be treated as still remaining 
in force for the purpose of sustaining any proper 
action or prosecution for the enforcement of such 
penalty, forfeiture, or liability. The expiration of 
a temporary statute shall not have the effect to 
release or extinguish any penalty, forfeiture, or lia- 
bility incurred under such statute, unless the tem- 
porary statute shall so expressly provide, and such 
statute shall be treated as still remaining in force for 
the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, 
forfeiture, or liability (July 30, 1947, ch. 388, §1, 61 
Stat. 633). (Emphasis supplied.) 


The obligation created by the law imposing a gross 
receipts tax on street railroads was a liability of Capital 
Transit from and after July 1, 1956. As was said of the 
savings clause in Hertz v. Woodman: 
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‘‘This section is not alone applicable to penalties 
and forfeitures ‘under penal statutes’. It extends as 
well to ‘liabilities’, and a liability or obligation to 
pay a tax imposed under a repealed statute is not 
only within the letter, but the spirit and purpose of 
the provision.”’ 


- @. F. National Labor Relations Board v. National Gar- 
ment Co., 166 F. 2d 233, 237. See also United States v. 
Ayer, 12 F. 2d 194, 200, 201; Domenech v. Havermyer, 49 
F. 2d 849, 850; Bianche v. Domenech, 77 F. 2d 911, 913; 
OC. F. Hutton v. Autoridad etc. de Capital, 78 F. Supp. 988, 
993, Section 109 of Title 1, United States Code, applies even 
to the ‘‘liabilities’’ of the United States. Umited States v. 
McNaire, 180 F. 2d 273, 274. Once assessment has been 
made repeal cannot alter the situation. Belvidere v. 
Warren R. R., 34 N. J. Law 193. It has been held that 
Section 109 must be considered and treated as if incorpo- 
rated in repealing and subsequent statutes. United States 
v. Reisinger, 128 U. S. 398, 32 L. Ed. 480, 9 S. Ct. 99; Green 
vy. United States, 67 F. 2d 846, 847. 

Apart from what has just been said, the Court believes 
that the proposition that the liability of Capital Transit 
was not wiped out by Section 8(a) of the Act of July 24, 
1956, can be maintained on other grounds, even stronger 
than those already stated, namely, that Congress did not 
intend to relieve Capital Transit of its tax liability for the 
gross receipts taxes measured by gross earnings received 
during the fiscal year ended June 30, 1956, and during the 
period from July 1 to August 14, 1956. In the first place 
the opening language of Section 8(a), “‘As of August 15, 
1956”, is significant. But more convincing is the following: 


There was introduced in the House of Representatives 
a bill designated as ‘“‘H. R. 8901’’ to provide an adequate 
and economically sound passenger transportation system 
in the District of Columbia after August 14, 1956, when the 
franchise of Capital Transit was to expire. The Committee 
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on Interstate and Foreign Commerce to whom the bill was 
referred adopted an amendment in the nature of a substi- 
tute which would, if enacted, continue Capital Transit in 
the operation of its transportation system after August 14, 
1956. As a sop or inducement there were to be accorded 
to Capital Transit certain privileges and advantages, inelud- 
ing the repeal of the gross receipts tax, if it should under- 
take to operate the transportation system after August 14, 
1956. In connection with the matter there is found in Report 
No. 2034, 84th Congress, House of Representatives, relating 
to H. R. 8901, the following: 


“¢ Section 3—Exemption from gross receipts tax; 
continued exemption from mileage and other taxes 


‘<Snbsection (a) of this section would relieve the 
Capital Transit Co., of the obligation to pay the 2 
percent gross receipts tax it is now required to pay. 
On an annual basis, the gross receipts tax paid by 
the company is in the neighborhood of $450,000. 


* s * * * #99 


T'o accomplish the avowed purpose Section 3(a) of H. R. 
8901, provided as follows: 


‘‘As of June 30, 1956, paragraph numbered 5 of 
section 6 of the Act entitled ‘An Act making appro- 
priations to provide for the expenses of the govern- 
ment of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and three, 
and for other purposes’, approved July 1, 1902, as 
amended (D. C. Code, sec. 47-1701), is amended by 
striking out the third and fourth sentences and insert- 
ing in lieu thereof the following: ‘Each gas, electric- 
lighting, and telephone company shall pay, in addi- 
tion to the taxes herein mentioned, the franchise tax 
imposed by the District of Columbia Income and 
Franchise Tax Act of 1947, and the tax imposed upon 
stock in trade of dealers in general merchandise 








200 
Findings of Fact and Opimion 


under paragraph numbered 2, of section 6 of said Act 
approved July 1, 1902, as amended.’ ” 


Tt is clear that it was intended by H. R. 8901 to give 
Capital Transit relief or exemption from the gross receipts 
tax in the event only that it would continue to operate the 
transportation system ; and that the relief or exemption was 
intended to make such operation attractive from a net rev- 
enue standpoint. 

H. RB. 8901, introduced in the House of Representatives 
on April 24, 1956, was an amendment to S. 3073, introduced 
in the Senate on April 20, 1956. The last mentioned bill 
provided a very elaborate and ambitious plan for the Wash- 
ington Metropolitan Transit Authority to operate a mass 
system of passenger transportation, with many advantages 
and privileges, including exemption from taxation. H. R. 
8901 was passed by the House, and §. 3073 by the Senate. 
Disagreement by the conferees was settled by striking out 
S. 3073 in its entirety and substituting what is now the Act 
of July 24, 1956, entitled ‘¢An Act to grant a franchise to 
D. C. Transit System, Inc., and for other purposes.”’ 

Section 8(a) of the substituted bill (Act of July 24, 1956), 
repealing the gross receipts tax law, was discussed in Report 
No. 2751, 84th Congress, House of Representatives. Among 
other things this was said: 


‘<<Sybsection (a) of section 8 of the conference 
substitute relieves the Corporation (the petitioner) 
of the obligation to pay the 2 percent gross receipts 
tax which under existing law it would be required to 
pay upon commencement of its operations in the Dis- 
trict of Columbia.”’ 


‘¢Section 3 of the House amendment (H. R. 8901) 
contained the same exemptions for Capital Transit 
Company as are provided for the Corporation under 
section 8 of the conference substitute.’? (Parenthe- 
sis and emphasis supplied.) 





201 


Findings of Fact and Opinion ! 


Nowhere in the report on substitute 8. 3073, nor in the 
bill itself was there any indication that Capital Transit 
would be relieved of its obligation to pay the gross receipts 
tax, or any intention so to relieve any corporation, except 
the one that would undertake to operate the transportation 
system after the expiration of Capital Transit’s franchise, 
August 14, 1956. 

It is, therefore, the opinion of the Court that the repeal 
of the gross receipts tax law as of August 15, 1956, did not 
cancel or wipe out the liability of Capital Transit for the 
gross receipts taxes measured by gross earnings received 
during the fiscal year ended June 30, 1956, and by those 
received during the period from July 1 to August 14, 1956. 


INTEREST 


The petitioner complains of the imposition of interest 
imposed for its failure to pay the gross receipts taxes here 
involved at the time and in the manner permitted by law, 
that is to say, in installments in the months of September 
and March following the periods during which the gross 
earnings were received, respectively. 

The law provides that delinquent taxes shall bear inter- 
est at the rate of one per centum per month. The interest 
imposed in relation to the taxes here involved was com- 
puted in accordance with that law. 

The petitioner, without admitting any liability on the 
part of Capital Transit, argues that it is not liable for the 
statutory interest (12 per centum per annum), because it 
was not the taxpayer, and that, if it was obligated at all, 
it was merely as a debtor created by Section 14 of the Act 
of July 24, 1956. The Court, however, cannot agree with 
such contention. It is clear from the language of Section 
14 that the petitioner was to ‘‘stand in the shoes”? of Capi- 
tal Transit as to liabilities of that company, and that all 
creditors and obligees were free to employ any remedy that 
would have been available against Capital Transit. 
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One of the most efficient instruments or weapons of 
collection of taxes available to the taxing and collecting 
authorities of the District of Columbia is the one per 
centum interest per month on delinquent taxes. It has even 
been held that payment to avoid such interest is involun- 
tary and will sustain a suit at common law to recover an 
illegal tax. District of Columbia v. American Security and 
Trust Co., 92 U. S. App. D. C. 33, 202 F. 2d 21. The Court 
believes that the letter and the spirit of Section 14 of the 
Act justifies the imposition of the statutory interest as 
computed on the bills for the taxes here involved. 


ConcLUsIons 
‘For the reasons stated above the Court holds as follows: 


(a) Capital Transit was liable for a gross receipts tax, 
measured by gross earnings received by it during the fiscal 
year ended June 30, 1956; and that such liability existed on 
June 30, 1956, and on August 15, 1956. 


(b) Capital Transit was liable for a gross receipts tax, 
measured by gross earnings received by it during the period 
from July 1 to August 14, 1956; and that such liability 
existed on August 14 and 15, 1956. 


(ec) The liability of Capital Transit as stated in the pre- 
ceding subparagraphs (a) and (b) was not cancelled or 
wiped out by the provisions of Section 8(a) of the Act of 
July 24, 1956, repealing the gross receipts tax law as of 
August 15, 1956. 


_ (d) The petitioner was liable for interest at the rate of 
one per centum per month on the semi-annual installments 
from the date that the respective payments thereof were 
permitted, and as correctly computed on the bills for the 
taxes here involved. 


 (e) The denial on December 16, 1957, by the Finance 
Officer of the District of Columbia, of the claims for refund 
of the taxes here involved was proper and must be affirmed. 


~ Decision will be entered for respondent. 


Jo. V. Morea, 
Judge. 
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Petition for Review of a Decision of the 
District of Columbia Tax Court 
[Same Trrtz as Perrrion] 
To rae HonoraBLe Carer JupGe aNp CircvuiT JUDGES OF THE 


Unirep Srares Court or APPEALS FOR THE DistTRIcT 
or CotumBia Crecuir: 


1. D.C. Transit System, Inc., petitions for a review by 
the United States Court of Appeals for the District of 
Columbia Circuit, of a decision of the District of Columbia 
Tax Court made in the above-entitled proceedings. 


9. The decision of which review is sought affirmed a 
denial of a claim for refund of gross receipts taxes and 
interest thereon for the twelve-months periods ending 
June 30, 1957 and June 30, 1958. 


3. The decision of the Tax Court was entered on 
June 16, 1958. 


/s/ Wanvey M. Speras, 
3600 M Street, N. W., 
Washington, D. C., 
Attorney for 
D. C. Transit System, Inc. 


July 15, 1958. 
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Designation of Contents of Record on Appeal 
[Same Trrte as Petition] 
Petitioner, D. C. Transit System, Inc., hereby designates 


the entire record, proceedings and evidence to be contained 
in the record on appeal from the final Judgment herein. 


Harvey M. Sprar, 
Attorney for D. C. Transit 
System, Inc., Petitioner, 
3600 M Street, N. W., 

Washington, D. C. 


Dated: August 21, 1958. 


CERTIFICATE OF SERVICE 


It is hereby certified that a copy of the foregoing Desig- 
nation of Contents of Record on Appeal was served this 
date upon Chester H. Gray, Esq., Corporation Counsel, 
District of Columbia, attorney for the District of Columbia, 
Respondent, by delivering a cozy thereof to his office at the 
District Building, Washington 4, D. C., this 21st day of 
August, 1958. 


Harvey M. Spear, 
Attorney for D. C. Transit 
System, Inc., Petitioner. 
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Motion to Extend Time for Filing and Docketing 
Record on Appeal 


(Filed August 21, 1958) 


Petitioner, D. C. Transit System, Inc., respectfully 
moves the Court as follows: 


1. The notice of appeal to the United States Court of 
Appeals for the District of Columbia Circuit was filed 
herein by Petitioner on July 15, 1958. 


2. The record on appeal herein is due to be filed with 
the United States Court of Appeals for the District of 
Columbia Circuit, on or before August 25, 1958. 


3. On August 21, 1958, Petitioner filed its Designation 
of Contents of Record on Appeal herein, in which Peti- 
tioner designated the entire record, proceedings and evi- 
dence to be contained in the record on appeal. 


4, Petitioner intends to file a motion in the Court of 
Appeals for the District of Columbia Circuit on August 21, 
1958 to make Rule 12 of the General Rules of that Court, 
as amended, applicable to the above-entitled case. 


9d. In order to enable the Clerk of this Court to com- 
plete the record on appeal, Petitioner respectfully moves 
this Court under Rule 73(g) of the Federal Rules of Civil 
Procedure for an extension of time to and including October 
13, 1958 for the filing and docketing of the record on appeal. 


Harvey M. Spaz, 
Attorney for D. ©. Transit 
System, Inc., Petitioner, 

3600 M Street, N. W., 
Washington, D. C. 


Dated: August 21, 1958. 
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Designation of Contents of Record on Appeal 
[Same Trrtz as Perrrion] 
' Petitioner, D. C. Transit System, Inc., hereby designates 


the entire record, proceedings and evidence to be contained 
in the record on appeal from the final Judgment herein. 


Harvey M. Sprar, 
Attorney for D. C. Transit 
System, Inc., Petitioner, 
3600 M Street, N. W., 

Washington, D. C. 


Dated: August 21, 1958. 


CERTIFICATE OF SERVICE 


It is hereby certified that a copy of the foregoing Desig- 
nation of Contents of Record on Appeal was served this 
date upon Chester H. Gray, Esq., Corporation Counsel, 
District of Columbia, attorney for the District of Columbia, 
Respondent, by delivering a cozy thereof to his office at the 
District Building, Washington 4, D. C., this 21st day of 
August, 1958. 


Harvey M. Spear, 
Attorney for D. C. Transit 
System, Inc., Petitioner. 
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Motion to Extend Time for Filing and Docketing 
Record on Appeal 


(Filed August 21, 1958) 


Petitioner, D. C. Transit System, Inc., respectfully 
moves the Court as follows: 


1. The notice of appeal to the United States Court of 
Appeals for the District of Columbia Circuit was filed 
herein by Petitioner on July 15, 1958. 


2. The record on appeal herein is due to be filed with 
the United States Court of Appeals for the District of 
Columbia Circuit, on or before August 25, 1958. 


3. On August 21, 1958, Petitioner filed its Designation 
of Contents of Record on Appeal herein, in which Peti- 
tioner designated the entire record, proceedings and evi- 
dence to be contained in the record on appeal. 


4. Petitioner intends to file a motion in the Court of 
Appeals for the District of Columbia Circuit on August 21, 
1958 to make Rule 12 of the General Rules of that Court, 
as amended, applicable to the above-entitled case. 


9d. In order to enable the Clerk of this Court to com- 
plete the record on appeal, Petitioner respectfully moves 
this Court under Rule 73(g) of the Federal Rules of Civil 
Procedure for an extension of time to and including October 
13, 1958 for the filing and docketing of the record on appeal. 


Harvey M. Spraz, 
Attorney for D. C. Transit 
System, Inc., Petitioner, 

3600 M Street, N. W., 
Washington, D. C. 


Dated: August 21, 1958. 
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Motion to Extend Time for Filing and Docketing 
Record on Appeal 


CxretrricaTe ofr SERVICE 


Tt is hereby certified that a copy of the foregoing Motion 
to Extend Time for Filing and Docketing Record on Appeal 
was served this date upon Chester H. Gray, Esq., Corpora- 
tion Counsel, District of Columbia, attorney for the Dis- 
trict of Columbia, Respondent, by delivering a copy thereof 
to his office at the District Building, Washington 4, D. C., 
this 2ist day of August, 1958. 


Harvey M. Speag, 
Attorney for D. C. Transit 
System, Inc., Petitioner. 


Granted: September 3, 1958, 
Jo. V. Mozean, Judge. 














